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rpHIETY-TWO years ago I wrote the first edition 
-*" of this book, thinking it important that the 
public should have at hand a short and plainly 
written treatise on the subjects dealt with. 

The respective rights of husband and wife as 
to property; their contractual and other liabilities 
towards the world and one another; the various 
proceedings in the Divorce Court, with their 
results; and the relations of parent and guar- 
dian to child and ward appeared to me to be 
matters in which any family might at any time 
come to be concerned. 

The first edition was followed by several others, 
two of which were necessitated respectively by the 
Married Women*s Property Acts of 1870 and 1874. 
Since then the Married Women's Property Act, 
1882, has increased the area of property which a 
wife can deal with as her own, and has gone 
further towards setting her free in commercial and 
other business and employments. 

This Act is so defective both in expression 
and arrangement, that one would imagine it was 
hurriedly introduced, and was afterwards amended, 
by various hands in its passage through Parlia- 
ment. 
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This, however, was not the ease. It was first in- 
troduced into the Commons by Mr. Hinde Palmer 
in 1880, but after discussion was withdrawn. In 
1881, it was again brought in and referred to a 
select committee, but was once more withdrawn 
owing to pressure of business. In 1882, Lord 
Selborne, then Chancellor, brought the bill into 
the House of Lords almost in its present shape, 
and it passed through both Houses with little 
change. But, in spite of the length of time 
occupied, the statute is marked with many serious 
defects: and though it was not altered in the 
Parliament, it shews as a patched piece of work, 
and lacks so much of unity of design and uni- 
formity of expression as it would have had if left 
wholly to one draftsman, even though not one of 
the best. 

But, such as it is, I have tried to explain it« 
I have also endeavoured to state the e£fect of those 
other recent statutes, which a£fect wives in regard 
of their property, and those which give them sum- 
mary remedies when they suffer desertion, or are 
the victims of their husbands* violence, and those 
which relate to the guardianship of children. 

These additions to the Law and changes in it, 
have made it necessary to almost wholly re-write 
the book. 

If these subjects are treated briefly, I hope they 
are not treated only superficially, and that the 
book may serve to teach the student and articled 
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clerk, an outline of the law which he may after- 
wards have to apply; and to give the non-legal 
reader, who takes the requisite pains, some definite 
ideas on a set of subjects, which, some time or 
other, are pretty sure to concern him. 

Since the earlier portions of this work was sent 
to the press, the Intestates Estates Act, 1890, has 
become law, and it is treated of in the latter 
chapters, where they are concerned with the 
rights of the widow, and is printed in the Appendix. 
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Since the edition of 1891 was published, the 
Married Women's Property Act, 1893, has intro- 
duced important amendments, which have gone 
far to reconcile the law of the wife's property and 
obligations with the standard of common sense, 
and have required the omission of many passages 
in the edition of 1891, and the substitution of other 
matter. The Custody of Children Act, 1891, the 
Voluntary Conveyances Act, 1893, and the Sum- 
mary Jurisdiction (Married Women) Act, 1895, 
have also been noticed. 

J. W. S. 
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THE LAW OF 



HUSBAND AND WIFE. 



CHAPTER I. 

OF ENGAGEMENTS TO MABBY AND OF OONTBAOTS TO 
BRING ABOUT A MABBIAGB. 

1. Who may marry? 

2. Engagements to marry. Must he reciprocal, 
8. Where one party is a minor, 

4. How soon the promise should be fulfilled, 

5. Marriage never enforced by law. Actions for breach 
of promise, Dam>ages, 

6. Evidence, 

7. Circumstances that will excuse the marriage. Fraud 
as to property or character, Unchastity, Dissipated 
habits. Conviction for crim£. Violence, Physical in- 
capacity, 

8. Loss of property or health after engageTnent, 

9. Long engagements. Engagement abandoned for a 
long tim£, 

10. Promise by person already married. By infant, 

11. Seduction after engagement. 

12. Engagement put an end to by consent. 
18. Of contracts by deed to marry, 

14. One-sided promise by a woman by deed, 

15. Contract to bring about a marriage between other 
persons, 

16. Security given as the price of a marriage, 

1. Any man or woman may marry who is of full age, 
and not within the prohibited degrees of relationship 
with the intended husband or wife. A person under 
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age cannot lawfully marry unless he or she is a widower 
or widow, or has the consent of his or her father, guar- 
dians, or mother, or has no parents or guardians at all. 
But the male must not be under fourteen, or the female 
under twelve years of age. 

If there is no parent or guardian, a petition may be 
presented to the Lord Chancellor to appoint a guardian 
to consent; and if the parent, guardian, or other person 
whose consent is required is non compos mentis^ or beyond 
the seas, or refuses consent from improper motives, the 
consent of the Chancellor, Master of Eolls, or Vice- 
chancellor may be obtained on petitioii* (4 Oeo. 4, c. 
76, ss. 16, 17). 

The marriage of a minor, however, who does not come 
within any of the above exceptions, though unlawful, 
and subjecting him or her to certain penalties, is yet 
Tuhd when solemnised, and the issue will be legitimate. 

2. Engagements or agreements to marry are seldom 
expressed in any way but by word of mouth or by 
letters written during courtship. Whether such agree- 
ment be merely verbal or contained in letters, it is 
binding, provided the parties be unmarried, of full age, 
of sound mind, and not within the prohibited' relation- 
ships. 

a an offer of marriage be made and not accepted within 
a reasonable time, neither party will be bound unless 
the offer be kept open and subsequently accepted, in 
which case the engagement will be as binding as if at 
once acceded to. 

8. If one party is a minor, he or she is not bound by 
the agreement, though it receive the assent of parents 
or guardians, and may put an end to it at once, and on 
arriving at full age is not bound by it, or by any ratifi- 
cation of it after full age. The InfEints* EeUef Act, 
1874, enacts that no action shall be brought, whereby to 
charge any person upon any promise made after full age 
to pay any debt contracted during infancy, or upon any 
ratification made after full age, of any promise or con- 
tract made during infancy, whether there shall be any 
new consideration for such ratification or not. 

So that, where an infant falls in love and continues 
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the intimacy after full age, and then breaks it off and 
is made defendant in an action for breach of promise, 
it is a question of fact whether the continuance after age 
was a new promise or a ratification. This question will 
be left to the jury, if the case is tried by a jury, and a very 
little will satisfy the jury that there was a new promise. 

I say *' though it receive the assent of parents or 
guardians," for an engagement to marry a minor other 
than a widow or widower, whose parents or guardians 
have not consented, is of course not binding, for it is a 
contract to do an unlawful act. 

The case of* a minor is an exception to the common 
rule, namely, that the bargain, to be binding upon 
either, must be binding upon both. For though a minor 
on receiving a promise of marriage, makes a reciprocal 
promise with parental sanction, the promise is not 
binding upon the minor, and yet the latter may bring 
an action, even before twenty-one, for the breach of the 
promise made to him or her, if the proper time for per- 
forming it has arrived. 

4. I have said " if the time has* arrived," because, if 
any time is fixed, that is the time when either party is 
entitled to have the marriage take place, and if no time 
is fixed, then each party is understood to promise to 
marry within a reasonable time. What is a reasonable 
time will of course depend upon the circumstances of 
each case, which the jury, or the judge sitting without a 
jury, will decide, if the defence is that a reasonable time 
has not elapsed for the fulfilment of the promise. 

Sometimes, however, the promise is to marry upon the 
happening of a certain event, as on an estate in rever- 
sion falling into possession, and in such case, of course, 
no action can be maintained for the breach of the pro- 
mise until the event in question has taken place. 

5. Where one party refuses to marry the other, an 
action for breach of promise of marriage is the only 
remedy. Down to the year 1768 a promise to marry at 
once was as binding as an actual marriage ; so far at 
least that neither party could, without committing 
adultery, cohabit with anybody else, though united with 
each latter person in church. So that a woman who 
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had a long time supposed herself married and had chil- 
dren, might find the marriage dissolved and the children 
bastardised by reason of her husband having before pro- 
mised to marry some other woman. And the husband 
was liable to a similar surprise. This state of things 
was in that year abolished by " Lord Hardwicke's 
Act/* 

Since that Act the only remedy for a breach of an 
engagement to marry is by an action, in which the in- 
jured person can recover damages or compensation for 
what he or she may have lost by the non-fulfilment of 
the promise. The promise or contract to marry is thus 
on i^e same footing with the large majority of other con- 
tracts ; for there are only certain classes of contracts 
which the law will compel to be actually carried out. 

The damages to be awarded in such actions are to be 
measured by the loss which the plaintiff (male or female) 
has sustained in a social and pecuniary point of view by 
being disappointed of the marriage; and juries are 
always informed that the law does not intend the 
damages to be a solace for the plaintiffs injured feel- 
ings. 

6. By the «* Evidence further Amendment Act, 1869," 
sec. 2, the parties to any action for breach of promise 
of marriage shall be competent [but not compellable] to 
give evidence in such action ; provided always that no 
plaintiff in any action for breach of promise of marriage 
shall recover a verdict unless his or her testimony shall 
be corroborated by some other material evidence in sup- 
port of suclT promise. 

The plaintiffs case must, therefore, be partly made 
out by other evidence than his or her own, such as the 
evidence of friends as to the conversation and conduct 
of the parties, by the letters which may have passed 
between them, and by anything said or written by either 
of them to anybody else about the engagement. 

It must appear from the evidence adduced by the 
plaintiff, that there was a promise made, and that it was 
accepted, and if conditional that the condition has been 
performed. In order to fix a man with liability, the 
woman's promise or acceptance need not be in words, 
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but may be in acts and behaviour. But if a woman be 
defendant in the action, there must be distinct evidence 
of a promise or consent on her part. Before bringing 
an action, the plaintiff must have been prepared to marry 
the defendant, and a refusal on the defendant's part must 
be proved ; but this, like the female plaintiff's original 
acceptance of the promise, may be by acts and behav- 
iour as well as by direct words. It must also appear 
that a reasonable time for the marriage has elapsed, or 
that the time fixed is passed, or else that defendant has 
married another person, and has therefore rendered it 
impossible to perform his or her promise. 

It will be observed that it is respecting the promise 
itself, that the statute requires the plaintiff to be cor- 
roborated, and not as to the breach or the damages. 

7. There follows a short statement of some circum- 
stances which will excuse the marriage, and, when proved 
in evidence, will amount to a defence to an action for 
breach of promise. 

If any fraud is practised upon either party by the 
other, as an inducement to the marriage, the fraud being 
with reference either to property or to those points of 
character which the world regards as essential to res- 
pectability, the party so deceived may break off the 
engagement. 

For example, if false representations are made by a 
girl and her friends in collusion with her, as to her cir- 
cumstances in life, and the amount of her fortune, the 
intended husband will have an answer to an action for 
breach of promise of marriage. But it must be shown 
that the plaintiff herself connived at the fraud or herself 
made some false representation or wilful suppression of 
the truth. A similar fraud as to th& circumstances of 
the man, would entitle the woman to break off the match. 

Any other fraud practised by one party upon the 
other as to what was considered material between them, 
would be a proper reason for breaking off the match. 

And if an unanimity as to religious creed had been 
insisted on as necessary, either by the man or his intended 
wife, a want of such unanimity, discovered after the 
engagement, would be good ground for one party to 
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break off the match if the other had concealed his or her 
views. 

If a man, knowing a woman to be or to have been un- 
chaste, engage to marry her, he is liable to an action if 
he refuse; but if, after the engagement, her conduct, 
without his connivance, becomes immoral, or if, after 
the engagement, he discovers for the first time that she 
has previously been unchaste, these matters will consti- 
tute a defence to an action brought by the woman. The 
same may be said of other loose habits, such as drinking 
and keeping profligate company. But the bad conduct 
complained of, if relied upon as a defence to an action, 
must be distinctly proved, or else evidence must be given 
of a general reputation for immorality of character. 

If one party had been convicted of a felony, and the 
otLar did not know of it until after the engagement, the 
latter may break off the match. 

If the man has behaved with brutality or violence to 
the woman she may break off the match. 

If a man who had appeared and had been represented 
as a man of steady habits, after the engagement entered 
into a drunken, dissipated, or profligate career, and in 
fact showed that he was not the man he appeared to be, 
that would no doubt be a defence for the lady if he 
brought an action against her for breach of promise. 
But the law would not require that a man should preserve 
the same rigorous propriety as would be expected in a 
woman. 

Where either the man or woman becomes affected by 
an accident or illness rendering him or her phsically 
nnflt for the marriage state, the engagement may be 
broken off. 

8< But though a fraud or a concealment of material 
circumstances practised by one party on the other will 
enable the latter to put an end to the engagement, yet 
no such right arises merely because a misfortune takes 
place which entirely alters the position of the parties. 
For example, sickness, the loss of personal beauty or of 
fortune, or the death of an influential friend, would not 
give either party the right of breaking off the match. 
. But if the person who was being sued in an action for 
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breach of promise had become very poor, that fact, if 
made apparent, would tend to reduce the damages to a 
very tnfling amount, inasmuch as the damages are 
principally measured by the loss of comfort and of social 
position. 

9. If the parties are young, an engagement, not to be 
fulfilled for a long time, will be valid in law, but if they 
are elderly it will be void as being ** in restraint of 
marriage/* and therefore regarded by law as contrary to 
public policy. 

If both parties lie by for a considerable period and do 
not treat the contract as subsisting, it will be held to be 
abandoned; and if an action were brought, a jury 
would be directed that, if they so found the facts, they 
should give their verdict for the defendant. 

10. n a person already married engages to marry 
another, such an engagement is not bincQng on the other 
party ; and if the person to whom the promise was made 
was ignorant of the former marriage of the other, the 
latter will be liable to an action for breach of promise. 

With reference to an infant, not being a widow or 
widower, it has already been stated that he or she is 
unable to maintain an action without the consent of 
parent or guardian, having been obtained to the proposed 
marriage. That is, the absence of such consent will be 
a defence in case the infant bring an action. 

11. A woman cannot complain that her intended hus- 
band abandons her if she has been seduced by anothei 
person ; but the &ict of her being seduced by her in- 
tended husband, so far from constituting a defence to an 
action by her for breach of promise, would only tend to 
enhance the damages. 

12. Persons who have mutually promised to marry 
may, at any time before the performance of the cere- 
mony, put an end to the engagement by mutual consent. 
But actions are often brought, after engagements have 
been broken off, under a pretence that they have been 
resumed. 

An offer may be retracted at any time before accept- 
ance. 
18. Though engagements to marry are usually made 
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by word of mouth, or evidenced by letters passing 
between the parties daring courtship, yet one or two 
remarks shall be made on contracts entered into a more 
formal manner. 

If a man and woman were to enter into mutual cove- 
nants to marry by a deed, or writing under seal, they 
would both be bound unless one of them was defrauded 
by the other. In this case, as where the engagement is 
by word of mouth, the party defrauded has the option 
of declaring the contract void, but the other has not the 
same choice. 

The contract by deed is so formal and solemn that it 
is not necessary in this, as in the ordinary contract 
above treated of, that there should be any consideration 
for the covenant of one party, or any mutual engage- 
ment binding upon both parties. So that, if one party 
covenant by deed to marry the other, the former will be 
bound though the latter do not execute the deed or enter 
into any corresponding covenant. 

14. But, women being usually imversed in business, 
and peculiarly liable to be imposed upon where their 
affections are concerned, the Courts will regard with 
extreme jealousy and suspicion, any deed by which a 
woman binds herself to marry a man who is not bound 
to her by any corresponding obligation. On application 
to a Court of Equity, such a deed would certainly 
be set aside if clandestinely obtained from a lady, 
without the knowledge of her parent, or of any person 
acting as parent to her, whether the lady were a minor 
or not, if she had expectations from her parent or such 
other person. But if the deed were given by the lady, 
with the knowledge of her parent, as a pledge of her 
good faith, and as an inducement to her suitor to keep 
himself free from other engagements, the deed would be 
held good. 

The actual performance of the covenant would not be 
enforced any more than the actual performance of a 
verbal engagement to marry, but the remedy would be 
by action for damages. 

15. But as marriages are intended by the law to be 
iihe result of the mutual esteem and affection of the 
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parties to them, a contract between third parties to 
bring about a marriage is wholly void. 

Thus a contract between A and B, whether with or 
without valuable consideration, that a marriage shall 
take place between G and D, is void, and none the less 
80 though A and B are each a parent or in loco parentvt 
to G or D. I am not now speaking of contracts to make 
settlements in the event of a marriage, as to which see 
chapter xi., but of contracts actually to bring about a 
marriage. 

16. So also a contract by which A agreed with B to 
pay him a certain sum of money or perform some service 
for him upon a marriage being brought about between 
A and G is void. All such contracts known as ''marriage 
brokage contracts,'* will be cancelled by the Court. 

A bond given by the lover of a young lady to her maid 
to secure to her £1,000 if the marriage took place, was 
set aside by the Court as being a bribe to the maid to 
bring about the marriage. The same thing was done 
where the bond had been given to the wife's father, to 
induce him to consent to the match. And a bond by 
which a man bound himself to execute to the mother of 
his int^ided wife, within two days after the marriage, a 
release of all accounts between him and the mother in 
respect of certain rents which she had received and im- 
properly applied, was set aside by the Court after the 
bond had been put in suit, on the ground that the lady 
had abused her parental authority; and had taken a price 
for the marriage. 

In fact it may be stated broadly that any security 
which has been extracted, directly or indirectly, from 
the man or his wife by a parent or any other person as 
the price of consenting to or procuring the marriage, 
will be cancelled by a Court of Equity ; and in case 
any money has been paid in pursuance of such security 
or otherwise, the Court will order the money to bie 
returned. 

It is not, however, to be supposed that an innocent 
holder for value, or his indorsee, would fail to recover 
upon a bill or note merely because it was originally 
given as the price of the marriage. 
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CHAPTER n. 

WHEN A liABBIAGE ONCE SOLEMNIZED MAT BB 

DEOLABED YOID. 

1. The Court may declare that there has been no mar- 
riage, hut will not set aside a real marriage, 

2. Marriage cannot he impeached hy showing want of 
parental consent^ or non-residence within the parish, 

8. But mxile must not he under 14, or female wider 12. 

4. Certain m/irriages altogether void for disobedience to 
law, 

5. Otherwise where only one party was to blame and 
has deceived the other, Mamage in false nams. Banns 
in false nam£. Sham licence. Licence obtained by fraud. 
Sham priest, 

6. Decree of nullity on ground of aeamal incapacity, 

1, Grounds on which , and persons by whom, the petition 
should be presented, 

8. Jurisdiction to enquire into the validity of marriages 
solemnized in England between foreigners domiciled abroad, 

1, There is a seeming contradiction in the title to this 
chapter, for wherever what has taken place amounts in 
law to a valid marriage, it can never be declared void, 
though a divorce may be decreed. But ^hat I mean to 
state in this chapter is, in what cases, where a marriage 
ceremony has been performed, the Divorce Court will 
declare that nevertheless there was no marriage. And 
the reader will observe that this decision will sometimes 
be given on the application of one party but not of the 
other. 

. 2. Although it is unlawful for a person under age to 

marry without consent of parent or guardian, where he 

or she has any ; and though no person can be married 

^rml&33 by special licence) except within the parish or 
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chapelry where one of the parties has lerided fifieoi 
days ; and though the guilty parties, and the minister 
who colludes wiUi him or them, are sobjeet to ecrtain 
penalities for disobedience to this law; yet when, in 
.^ther of these cases, the marriage has once been eele- 
birakid it remains a valid marriage ; and not only is no 
evidence of consent or of residence necessary to prove 
the validity of the marriage if disputed, but the party 
disputing the marriage will not evi^ be allowed to 
show that there was no residence or no parental sanc- 
tion. 

In other words, if a boy and a giii can manage to get 
married without parental consent, or any other persons 
can manage to get married without the required resi- 
dence, the fraud or perjury they may dth^ of them 
have committed does not invalidate the marriage itself, 
but only subjects the guilty party to punishment, and to 
a forfeiture of all estate and interest in any properties 
accruing by the marriage. (On this punishment nothing 
will be said, as it is not within the scope of the book). 

Some people go to Scotland to marry clandestinely, 
because by Uie Scots law a marriage may be effected by 
both parties expressing their present intention to marry, 
or an acknowledgment that a marriage exists ; but by 
Statute 19 and ^ Yict., c. 96, s. 1, no irregular mar- 
riage by declaration, acknowledgment or ceremony can 
be contracted in Scotland, unless one of the parties had 
at the date thereof, his or her usual place of residence 
there, or had lived in Scotland for twenty-one days next 
preceding such marriage. And so where a couple went 
to Scotland, and arrived there at 4 a.m. on the 1st of 
July, and remained there till the 21st, and then went 
through a ceremony of marriage at 11 a.m. on that day, 
the marriage was declared void, because neither party 
had lived in Scotland for twenty-one days " next pre- 
ceding *' the marriage. 

8. Subject to the requirement of the consent of parent 
or guardian, a boy at fourteen and a girl at twelve are 
capable of contracting a valid marriage. But if before 
that time they go through the ceremony of marriage, 
though witii parental consent, tioiey -msb^ ^\bssL ^^^i^&so!^ 
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declare that nevertheless there was no marriage. And 
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chapelry where one of the parties has resided fifteen 
days ; and though the guilty parties, and the minister 
who colludes with him or them, are subject to certain 
penalities for disobedience to this law; yet when, in 
either of these cases, the marriage has once been cele- 
brated it remains a valid marriage ; and not only is no 
evidence of consent or of residence necessary to prove 
the validity of the marriage if disputed, but the party 
disputing the marriage will not even be allowed to 
show that there was no residence or no parental sanc- 
tion. 

In other words, if a boy and a girl can manage to get 
married without parental consent, or any other persons 
can manage to get married without the required resi- 
dence, the fraud or perjury they may either of them 
have committed does not invalidate the marriage itself, 
but only subjects the guilty party to punishment, and to 
a forfeiture of all estate and interest in any properties 
accruing by the marriage. (On this punishment nothing 
will be said, as it is not within the scope of the book). 

Some people go to Scotland to marry clandestinely, 
because by the Scots law a marriage may be effected by 
both parties expressing their present intention to marry, 
or an acknowledgment that a marriage exists ; but by 
Statute 19 and 20 Yict., c. 96, s. 1, no irregular mar- 
riage by declaration, acknowledgment or ceremony can 
be contracted in Scotland, unless one of the parties had 
at the date thereof, his or her usual place of residence 
there, or had lived in Scotland for twenty-one days next 
preceding such marriage. And so where a couple went 
to Scotland, and arrived there at 4 a.m. on the 1st of 
July, and remained there till the 21st, and then went 
through a ceremony of marriage at 11 a.m. on that day, 
the marriage was declared void, because neither party 
had lived in Scotland for twenty-one days "next pre- 
ceding " the marriage. 

8. Subject to the requirement of the consent of parent 
or guardian, a boy at fourteen and a girl at twelve are 
capable of contracting a valid marriage. But if before 
that time they go through the ceremony of marriage, 
though with parental consent, they may either declsore 
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the marriage void on their arriving at the respective ages 
ahove mentioned, or may ratify and confirm it by co- 
habiting after that period. 

4. All marriages celebrated in England or Ireland 
after the 81st of August, 1835, between persons within 
the prohibited degrees of consanguinity and affinity arc 
absolutely void ; (Lord Lyndhurst's Act, 5 and 6 Will. 
IV., c. 83, s. 2). Wife's sister and husband's brother 
are within the degrees, but all cousins may intermarry ; 
the popular opinion to the contrary being erroneous. 
The Statute 82 Henry VIII., c. 88, legalises marriages 
between first cousins. 

If any persons knowingly and willingly intermarry in 
any other place than a church or chapel of the Church 
of England, without special licence from the Archbishop 
of Canterbury, unless it be in a registered building, or 
registrar's office, and upon licence, or due publication of 
banns, or due notice to the superintendent-registrar, or 
certificate of notice duly issued, or intermarry in the 
absence of a registrar, or superintendent-registrar, where 
the presence of a registrar or superintendent-registrar is 
necessary, the marriage of such persons is absolutely 
null and void. 

The Marriage Act, 6 Geo. lY., c. 76, s. 21, makes it 
felony for a person to solemnize a marriage in an un- 
lawful place, or without the authority of banns or licence, 
or according to the rites of the Church of England, 
fitlsely pretending to be in orders, or in unlawful hours ; 
but me Marriage Act, 1886, has extended the lawful 
hours to from 8 a.m. to 3 p.m. 

6. But if the disobedience to law was on one side only 
without the knowledge of the other party, the marriage 
will remain good. 

Where a man has concealed his true name when 
banns were published, or has had them published in a 
false name without the woman's knowledge, the law will 
not enable him to turn round and annul the marriage 
and bastardise the issue on the ground of his own fraud 
and disobedience to law. 

Where the husband gave a wrong name as that of his 
intended wife to the clergyman for the publication of 
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banns, and the woman was married in the wrong name, 
but never found it out till after the marriage, the mar- 
riage was held good notwithstanding the mistake of the 
name. 

But if the husband, by some fraud, had deceived his 
wife as to the person she was about to marry, the mar- 
riage might then be declared void on the ground of fraud 
on her application, but not on his. 

As with banns published in a false name, without the 
woman's knowledge, so it will be where a licence is 
granted in the wrong name; the mere misdescription 
will not make the marriage void. 

If the man has imposed a sham licence and a sham 
clergyman upon the woman, he cannot apply to have 
the marriage declared void, though the woman may. 

But if any fraud or intentional deception were 
practised with the knowledge and connivance of both 
parties upon the bishop or archbishop, as if a licence 
were obtained for one person with the intention that it 
should be used for another, the licence will be void, and 
any marriage taking place upon it will be void also. 

If persons professing to marry according to the rites 
of the Church of England, knowingly or wilfully consent 
to or acquiesce in the solemnization of such marriagre by 
any person not being in holy orders, the marriage is null 
and void. (See note * at end of chapter.) 

A woman, prostrated in body and mind by sickness 
and anxiety, was induced by a threat of being shot, to 
accompany a man to a Eegistrar's office, where she went 
through a ceremony of marriage with him, after which 
they immediately parted, and the marriage was never 
consummated. It was held that there was not sufficient 
consent to the marriage and, on the woman's petition, it 
was declared null and void. 

Where a decree of nullity is sought on the ground of 
the insanity of one of the parties, the burden of proving 
it rests on the party asserting it, and the Court has to 
determine whether the person was capable at the tii^, of 
understanding the nature of the contract and the duties 
and responsibilities which it creates, and was free from 
the influence of morbid delusions on the subject. 
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6. When either party to the marriage is found to have 
been at the time of the marriage physically incapacitated 
from sexual intercourse, the Divorce Court will, on the 
petition of the other party, but not of any third person, 
declare the marriage null on the ground that a necessary 
element to a valid contract of marriage was wanting. 
Where it is the woman who seeks a decree of nullity on 
the ground of the impotence of the man, the Court 
usually requires him to have had opportunities during 
three years of cohabitation to perform his marital duties 
and proof that the woman, if a spinster at marriage, is 
Virgo intacta. 

The Court always gives the man an opportunity of 
submitting to a medical examination, which he can 
refuse if he so pleases. If the examination takes place, 
it may tend to estabHsh impotence without resulting in 
evidence of malformation. 

7. A suit for nullity of marriage must be founded on 
grounds existing at the time of the marriage, and not on 
any grounds arising afterwards, as insanity or impotence 
may do, and the suit must be instituted and concluded 
while both parties to the marriage are alive. Apart 
from this, the person seeking to have a marriage declared 
null should not slumber on his or her rights, for the 
Court will make every presumption in favour of a 
marriage where the couple have long cohabited or have 
had children. 

Jn Bidts on the ground of sexual incompetency of one 
of the parties, the petition must be presented by the 
other ; but in other cases other persons having interest, 
ore entitled to petition, for example the father of a female 
minor married by banns, in a wrong name, and persons 
entitled to property on one of the parties dying without 
issue. In cases of marriage within the prohibited 
degrees, as where the wife is niece, or a deceased wife's 
sister, either party may petition. 

As to the right of the Queen's Proctor to intervene in 
a Ait for nuUity, and as to the decree being nisi in the 
first instance, and as to the right to shew cause against 
the decree, and as to appeal, and at what time the 
parties may marry again, see c. xix., s. 81, et seq. 
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8. A word must be said as to the jurisdiction to 
declare void a marriage between two foreigners, or a 
foreigner and an English person, solemnized in England. 

The rule is that the law of the country where the 
marriage is solemnized, governs the forms and ceremonies 
requisite for the marriage and also the personal capacity 
of the parties. This may be illustrated by what happens 
where a domiciled Englishman marries his deceased 
wife's sister in a country, or a colony, where such a 
marriage is lawful, and by the forms proper there. In 
that country the Courts will treat the couple as husband 
and wife ; but the English Courts will not. 

So where a domiciled Frenchman who, by the law of 
France, was incapable of marrying without parental 
consent ; but being twenty-one years of age, was capable 
in England, married a Frenchwoman in England, the 
French Courts pronounced the marriage bad, but the 
English Court pronounced it good. So where a 
Portuguese boy of fourteen, domiciled in England, 
married his first cousin of sixteen, who, though 
temporarily living in England, retained her Portuguese 
domicile, the marriage was held good in England, 
although, by th^ law of Portugal, it was incestuous 
unless authorized by a Papal dispensation. 

Where both parties are foreigners, with a foreign 
domicile, but the marriage is in England, the English 
Courts have jurisdiction to enquire into its validity. 
Where the marriage is void according to English law, 
our Courts will declare it to be so ; but the Courts of no 
country hold a marriage bad, merely because the parties 
are the domiciled subjects of another country by whose 
laws they are under a personal incapacity to contract. 
Although the result may be that the parties are legally 
husband and wife in England, but in their own country 
are unmarried, such consequences do not concern us. 

• Note to s. 6. — As to forfeiture of property, where a valid 
marriage is procured by the false means mentioned in 4 Geo. lY., 
c. 76, see also 6 and 7 Will. IV, c. 85, s. 43 ; and 19 and 20 Vict., 
c. 119, as to marriages by Registrar ; and 12 and 13 Vict., c. 68, 
s. 16y as to marriages abroad ; and 7 and 8 Vict., c. 81, as to 
marriages in Ireland. 
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EFFECT OF MABBIAGE UPON PERSONAL PBOPEBTY APABT FBOM 
A SETTLEMENT, AND APABT FBOM THE MABBIED WOMEN 's 
PBOPEBTY ACTS. 

1. Unity of husband and wife by the common law. 

2. Rights conferred on husband and wife by the common 
law, 

3. Most of the husband's common law rights abolished by 
the Married Woman^s Property Acts, 

4. Husband* s common law rights to property of wife 
differed according as it was real or personal, 

5. What real property is, 

6. What personal property is, 

7. The latter is either in possession, or in action^ or 
reversion. Importance of the distinction, 

8. Husband keept his own personal property in possession 
and takes absolutely his wife's, 

9. Husband only took choses in action, and in reversion, 
by redu^cing them into possession, or selling to soms one who 
does so, 

10. Unless he had done so the property would belong to 
his wife on his death, 

\1, If husband survived wife her choses in action and re* 
version would belong to him on his taking out administration, 
reversion will behng to him on his taking out administration, 

12. Examples, Money due to the wife on bond. Her 
trust fwnds. Legacy, 

18. Ba/nkruptcy of husband no bar to wife*s right by sur~ 
vivorship, 

14. Debts due to wife and her reversionary interests, 
Malins's Act, 

15. Wife's chattels in the hands of a third person, 

16. What ammmts to reduction into possession by husband, 

17. Belease by husband of debt due to wife, 

1. By the common law the husband and wife became 
me person, and so continued during the marriage. So 
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much were they one person, that a bequest to A. and B. 
his wife, und C, a stranger, in equal shares and propor- 
tions, was held to give only half the property to the 
married couple.* 

2. By the common law certain rights were, on the 
mere fact of marriage, acquired by the husband and wife 
in one another's property. The wife acquired the right 
of dower out of all the estates of inheritance of which 
her husband died possessed, unless the right of dower 
had been barred. And the husband acquired absolutely 
all the personal property of the wife or the right to 
possess himself of it, the rents and profits of all her 
real property during the marriage, and the right to a 
life estate in the whole of it after her death if issue had 
been bom of the marriage capable of inheriting. This 
life estate was called an estate by the courtesy of England, 
or briefly ** by the courtesy." These rights of dower 
and courtesy will be again referred to. 

The rights of the husband shortly above described are 
what the common law gave him, in relation to all 
property of the wife, except what was the subject of some 
settlement, or agreement for a settlement, between the 
man and his wife, or was derived to the wife through 
some gift, deed or will, whose words restricted the 
husband's dominion (see chapter xi). 

8. These rights of the husband were very much 
modified by the Married Women's Property Act, 1870, 
and except as to ** courtesy " wholly abolished by the 
M.W.P. Act, 1882, as regards property accruing to 
people marrying on or after the first of January, 1888. 

The chief or those Acts are four known respectively 
as the Acts of 1870, 1874, 1882, and 1893. Further on 
will be found a Table in which I have endeavoured to 
shew in respect of what marriages and what property 
these Acts affect the rights of the husband. 

But, inasmuch as, before any of these Acts were 
passed, husbands had by the favour of the common law, 
acquired rights in the property of their wives, it is 

* And the same unity continues since the Married Women'a 
Property Act, 1882 (see chap, ix., s. 1). Be Jupp, 39 Oh. D., 
148 (but see re Dixon, 42 Ch. D., 306). Be Gue, W.N. (1892> 
88. 
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proper to explain the rights of the man and the wife in 
property unaffected by any settlement — say briefly, " un- 
settled property *' — and unaffected by the M. W. P. Acts. 

4. Property is divided into two large classes, real and 
personal. The husband's rights over his wife's property 
differed according as it belonged to the one or to the 
other of these classes. 

I propose in this chapter to treat only of the rights of 
man and wife in personal property, unsettled and un- 
affected by the M. W. P. Acts, and will deal in a subse- 
quent chapter with the rights in real property, unsettled 
and unaffected as aforesaid. 

But I must first explain carefully the difference be- 
tween real and personal property. 

5. Eeal property consists of all interests in land other 
than that which a lessee has in a lease. 

It sometimes happens that a lessor who grants a lease 
holds the land under a lease himself, and then he and 
the lessee who holds under him have both of them only 
a personal estate in the land. If A holds land or houses 
for 1000 years at a penny rent, and underlets to B for 999 
years at three half-pence, they have both nothing but per- 
sonal estates in the land, and the only owner whose 
property in the land comes under the class real property, 
is that person whose descendants or assignees wiU be 
entitled to the land when A's 1000 years are expired. 

Eeal property cannot be transferred by word of mouth 
and delivery as a chattel can ; and if the owner dies 
without a wiU it descends to his heir, whoever he or she 
may be, instead of being distributed. 

The only way in which it can ever be said to be dis- 
tributed is when it descends to several daughters (or 
other female relatives of equal degree), who altogether 
make but one heir, and may part the land among them, 
or to sons or male heirs of equal degree in gavelkind, 
who share the land between them.* 

6. Personal property consists of all moveable chattels, 
of money (whether in specie or in negociable securities 
or bonds, or invested in funds, railways, banks, joint- 

* See note as to gavelkind lands, chap. iv. s. 9. 
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stock companies, or mortgages^, and of lessees* interests 
in land hdd under leases, for however long a term, and 
at however small a rent. 

The interests of the tenant who holds under that kind 
of lease for three years or less, usually called an agree- 
ment comes under this class of property. 

Personal property, upon the owner dying and leaving 
a will, is vested in his executor, by whom it is employed 
in paying debts and bequests ; and whatever is not dis- 
posed of by the will is distributed to the wife and among 
the next of kin of the deceased, according to their degree 
of relationship to him. 

Where there is no will, the personal property of the 
deceased goes to the person who is appointed by the 
Oourt of Probate administrator of the deceased's personal 
estate, and it is then distributed and applied by him in 
the same manner as by the executor. 

This distribution, and the payment of legacies, must 
in every case be preceded by the payment of debts. 

Land built upon with houses is the same as land 
covered with grass or water. Whether the interest of a 
particular owner of the land comes under the class real 
or personal property, depends on the rules above given. 
The man who pays rent — ^however small — ^for it (except 
a quit-rent or a rent-charge), who holds it under a build- 
ing lease for however many years, or the man who has 
bought it subject to a ground-rent, has in each case only 
a personal estate or interest in the land and the houses 
with which it may be covered. Whereas the man who 
has a freehold interest in it, whether to him and his 
heirs for ever, or only for the life gf an old man of 
ninety, possesses a real estate in it. It is personal estate to 
the one, and real estate to the other (see chap, iv., sect. 2). 

7. Personal pioperty is further divided into things in 
possession and things not in possession, the latter being 
called in legal language choses {i.e, things) in action. 

The former class, however, includes a great many 
things not in the actual manual custody of the owner, 
as, for instance, articles lent by the owner to others, or 
placed in the hands of others for repair or sale. 

The latter class includes debts and arrears of rent 
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due, legacies, reversionary interests in personalty, the 
residuary personal estate of a testator, bequeathed and 
unpaid, trust funds, stock, balance at a bank, money on 
deposit, &c., and to these may be added bills of exchange 
and promissory notes; as to which, however, see sect. 12. 

This distinction between personal property in posses- 
sion and choses in action ^ is so important, that the reader 
will have to keep it continually in mind in order to un- 
derstand the relative rights of husband and wife, which 
I am about to explain. 

8. The personal property in possession and specific 
chattels in the hands of third parties, which, before the 
marriage, belonged to the husband, continue to belong to 
him after the marriage. 

But all such chattels of the kinds above mentioned as 
belonged to the wife at the time of the marriage (except 
her wedding gifts which were always her separate 
property), and all that come to her since (excepts gifts 
from strangers of personal ornaments, apparel, and the 
like, which were always her separate property) belonged 
at common law, by virtue of the marriage exclusively 
to the husband. From the time of the marriage, or of 
the wife becoming possessed of such chattels, they be- 
longed absolutely to the husband, just as much as if they 
had always been his. 

And after her death they were, and still are, his with- 
out his taking out administration. 

He might therefore sell, pawn, or leave them by will, 
as well during the life of his wife as after her death. 
And at his death, though his wife survived him, the 
property did not return to her but remained part of his 
estate, and she would only be entitled to such portion of 
it as was bequeathed to her, or if there were no will to 
the share which was given her by the law. And though 
the husband died without having got his wife's specific 
chattels into his own hands, out of the hands of third 
parties, such property would at his death form part of 
his personal estate. 

This kind of property would still, on the wife's death, 
belong to the husband in his marital right and without 
his becoming her administrator. 
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Bills of exchange and promissory notes belonging to the 
wife had this resemblance to her chattels in possession, 
that instantly upon the marriage the husband alone could 
negociate and pass them away by indorsement. The 
wife was incapable of doing so. (See sect. 12). 

The husband might transfer stock and shares standing 
in his wife's name to himself or any other person. (See 
sect. 12.) 

The ^e, however, might acquire a separate right to 
personal property during the marriage with the consent 
of her husband ; but the most conclusive evidence would 
be required to show that he meant to give her the pro- 
perty out and out and exclude himself £rom all dominion 
over it. He could only do this either by transferring it 
to a trustee for her, or showing a clear definite intention 
to hold it in trust for her himself. 

9. But while, by the mere fact of the marriage, the 
husband became, by law, possessed of all his wife's 
chattels in possession, from the date of the marriage or 
from the tune when she acquired them, the law was 
different as regards her chosea in action. 

This term, though technical, is the only one we can 
use. It includes, as above stated, debts and arrears of 
rent due to the wife, her legacies, and the residuary per- 
sonal estate bequeathed to her and unpaid, her trust 
funds, stock, balance at a bank, and money on deposit. 
It also includes bills of exchange and promissory notes 
of which she is the holder, but as to these the rules are 
practically of little importance. (See last preceding 
section). 

Property of this kind the husband was entitled to re- 
duce into his possession, and when he had done so, he 
was as absolutely entitled to it as if it had been originally 
his own. The marriage gave him the right of obtaining 
possession of his wife's choses in action by process of law 
or in any other lawful way, and so to make them his 
own as much as if they had always been his. 

He might also assign them ; and his assignee might, if 
he could reduce, them into possession. 

10. If the wife survived the husband, and neither he 
nor his assignee had actually reduced the choses in 
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action into possession during his lifetime, the property 
would belong to the wife, and the assignee who had 
bought it would derive no benefit from his purchase. 

Whether the wife consented to the sale, or actively 
promoted it, or signed the document by which the interest 
was transferred, is quite immaterial ; her rights at her 
husband's death would be just the same. Whoever, 
therefore, purchased this kind of property, did so at the 
risk of losing his purchase if the wife survived the hus- 
band. But see next section. 

11. But if the husband survived the wife, then the 
property would belong to him upon his being appointed 
her administrator, and if he had assigned the property 
the assignee's right to it would be good. 

[There is a difference, it will be observed, between the 
wife's personal property in possession and her choses in 
action, in this respect, that, at her death, a grant of 
administration was necessary, as it still is, to vest the 
latter in the husband, but not the former.] 

What amounts to a reducing of property into posses- 
sion shall be afterwards explained; but here some ex- 
amples shall be given to illustrate the law. 

12. Suppose the wife was, at the time of her marriage, 
or afterwards became, entitled to a sum of money upon 
a bond; if the husband died in her lifetime without 
receiving the money or suing upon the bond, the bond 
and the money due on it formed no part of his estate 
and could not be bequeathed by his will, but remained 
absolutely the property of his wife as if she had never 
been married. 

The receipt of interest by the husband made no differ- 
ence. If he had wished to reduce the property into 
possession and was unable to get the principal, he might 
have taken a new bond to himself for whatever was due, 
and might have cancelled the other bond. 

If the wife at her marriage possessed, or afterwards 
became possessed of Government stock, or a share in a 
company: whether placed in her own name or in that of 
a trustee for her, if the husband did not procure it to be 
transferred to him and placed in his name, it remained 
ftt his death the property of the wife as much as if she 
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had never been married. (I am here speaking of the 
fond itself, not of the dividends, which, of course, the 
husband would be entitled to receive, unless the fund 
was settled to the wife's separate use (see chap. xi). At 
the husband's death the stock or share, if not reduced 
into possession, would be in the same predicament as the 
bond above mentioned. If the husband desired to reduce 
the property into his possession he must, if it stood in 
his wife's name, procure her to transfer it to him, or if it 
stood in the name of a trustee the husband had to get 
the trustee to transfer it to him ; but, if the wife or the 
trustee refused, application had to be made to a Judge of 
a Court of Equity. 

The same law as to the necessity of a reduction into 
possession by the husband applied to a legacy of personal 
property (not to her separate use), whether in possession 
or reversion, to which the' wife might have become en- 
titled, whether before or after marriage. Until it was 
paid, the husband's right to it was not perfected, and it 
would survive to the wife if he died first. If paid during 
the husband's lifetime it must of course be paid to him, 
for the wife's receipt would be no discharge, and if she 
had received the legacy without his consent he could 
make the executor pay him over again. 

The above are only mentioned as examples of the 
general rule that if the wife's choses in action were not 
reduced into possession by the husband or the person to 
whom he had assigned them, they would survive to her 
if she lived the longer. 

If the wife died first, the property would, as has been 
said, belong to her husband upon his obtaining a grant 
of administration. 

Bills of exchange and promissory notes, whether in 
the hands of the wife at the time of the marriage or 
coming into her possession after, are choses in action, and 
were liable to the above rule. The rule was, however, 
of httle importance, because the husband was held to 
have reduced the bill or note into possession by merely 
transferring it to another party. 

Taking interest on an overdue bill or note would not 
be a reduction of the principal into possession. Beceiv- 
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ing the value of the bill or note in money or goods, or 
by a renewal bill or note to the husband, would of course 
be a reduction into possession ; so would bringing an 
action and issuing execution. But if the bill or note 
was not somehow reduced into possession it would be 
the exclusive property of the wife if she survived. 

18. The right of the wife on surviving her husband 
to all her choses in action not actually reduced into pos- 
session by him or by a purchaser from him, was not 
interfered with by his having become bankrupt or having 
assigned his estate for the benefit of the creditors. The 
particular assignee who purchased of the husband, and 
the general assignee who came in by the operation of 
banla*upt laws, thus stood on the same footing, and 
neither of them interfered with the rights of the wife. 

14. The cases where the husband assigned and neither 
he nor his assignee reduced the property into possession, 
and the wife survived the husband, so that the assignee 
got nothing, were mostly cases of reversionary interests 
in personal property, of which it was impossible to obtain 
possession until some prior interest in it had ended. 

As, for instance, if a testator by his will directed that 
£1000 Consols should stand in the name of trustees 
upon trust to pay the dividends to his widow for life, 
and after her death to pay the principal to his daughter 
A. Here A would have a reversionary interest which, if 
she married, her husband might take when it fell in. 
But if he were to sell her interest under the will and 
then die, while the testator's widow was alive, neither 
the husband nor the purchaser could obtain a transfer of 
the stock, but it would remain the property of the wife. 
Whether it was through the testator's widow surviving 
A's husband (as in this case), or through the neghgence 
of the latter or his assignee after the widow's death, 
that the property had not been obtained possession of, 
would not have mattered. 

Hence the difficulty of getting anything like the value 
for this kind of property belonging to the wife, either by 
mortgaging, i.e. pledging it, or selling it out and out. 

But by a statute called Malins's Act, a married woman 
is empowered with her husband's consent to dispose of 
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any '^fature or reversionary interest, whether vested or 
contingent," which she, or her husband in her right, may 
have to any personal estate to which she may be entitled 
nnder any deed, will, or other instrument, made after 
the dlst December, 1857, and which did not restrain her 
right of alienation (see chap. xi). The disposition is 
to be made by a deed in which her husband concurs, 
and which the wife must acknowledge after being 
examined apart from him as in the case of a sale of her 
freehold estate. (See chap, iv., s. 12). 

The Act does not apply to property settled, or agreed 
to be settled on her marriage. 

A debt due to the wife might be in the same predica- 
ment as her reversionary interest. If, at the marriage, 
a sum were owing to tiie wife, whether upon written 
security or not, and the husband died in her lifetime, 
and before getting it in, he could not leave it by will, 
nor would his children be entitled to their share of it at 
his death, but it would survive to the widow. 

16. But if the wife, when married or afterwards, owned 
a horse which was put out at grass in a neighbour's 
close, and the neighbour would not give up the horse to 
the husband till the grazing was paid for, and the hus- 
band refused to pay and died ; this, not being a chose in 
action but a chattel in constructive (though not actual) 
possession (see sect. 8), would pass to the husband by 
the marriage and might be bequeathed by him to any 
one he pleased, subject to any lien the neighbour might 
have acquired. And if the husband left no will, the 
horse would form a part of his personal estate, of which 
his children, as well as his widow, would come in for 
their share. 

16. Payment to the husband's attorney or agent of a 
debt due to the wife was the same as payment to the 
husband himself. But payment of interest was not 
equivalent to a reduction into possession, nor was 
receipt of a part equivalent to a reduction into pos- 
session of the whole. 

Where the husband or his agent received money due 
to the wife, it would not be considered as reduced into 
possession by the husband unless it was taken by him 
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in the exercise of his exclusive control^ and without any 
view to having it kept in trust for the wife. 

If the wife's chose in action was abeady vested in a 
trustee for her (as in the case of the stock above men- 
tioned), the mere shifting the legal ownership from the 
trustee to the husband would not necessarily vest the 
beneficial ownership in the husband, but might simply 
leave him a trustee for his wife. There must have been 
evidence of an intention to deal with the property as his % 
own, as by spending a portion of it, selling it out and 
re-investing it in another way, or transferring to a trustee J 
upon other trusts such as would prevent his wife having 
a title by survivorship. ^ 

17. The husband might by deed (Le, by writing \ 
under seal), release or relinquish a debt then actually .j 
due, in whatever way, to the wife. J 
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vffect of icabbiage upon beal pbopebtt (includinq 
leases) apabt fbom a settlement, and APABT FBOM 
the 'liabbied women's pbopebtt aots.* 

1. Where there was no settlementy marriage of itself con- 
ferred rights as to land. 

2. Landed property consists chiefly of estates of inheri- 
tance and life estates and chattels real. Definitions and 
examples, 

Jo 8. As to chattels real, Husband's lease, 

4. Wife's lease, 

6. Wife's lease after her death, 

6. Husband disposing by mil of wife^s lease, 

7. Wife's next presentation to a living, 

8. Husband's power of selling or mortgaging his wife's 
chattel real in his lifetime, 

9. Freeholds, Husband's freeholds. Dower, 

10. Wife's freeholds. Husband's right to them during 
her life. His tenancy by the courtesy, 

11. His power of leasing, 

12. Ultimate inheritance belongs to wife. Husband 
cannot sell without her consent. Acknowledgement, 

18. Wife's freeholds descend to her heir at her death. 

1, I will now pursue with regard to landed property » 
the same plan as was adopted in the last chapter with 
respect to personal property, namely, to state the rights 
coiiferred by the marriage upon the husband and wife 
where the property in question stands unaffected by any 
settlement, or agreement for a settlement, between the 
husband and wife, or any restriction or quaUfication 
imposed by the person from whom the property was 
derived, and unaffected by the * Married "Women's Pro- 
perty Acts.' (See chaps, vii, viii, ix.) 

B 
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2. Landed property consists either of freeholds or 
'•opyholds, or what are called " chattels real.** Of copy- 
liolds we need not take any account, for they only differ 
j'rom freeholds in being parts of a manor over which the 
lord of the manor claims certain seigniorial rights, the 
chief of which is that all conveyances upon a sale of 
copyholds within the manor are to be conducted in a 
[^articular form, and to be registered in his court with 
Ids steward; hence the expression "copyhold** or "land 
held by copy of court roll.** 

Freeholds, then, is the term applied to all life in- 
terests in land of free tenure, that is not copyhold, 
(whether for the life of the owner or that of another 
[)erson), and all larger interests, as where a man has 
land "to him and his heirs for ever,** which is a fee 
simple or " to him and the heirs of his body," which is 
I fee tail. 

Chattels real is the name given to those interests in 
land which, in the eye of the law, are less than freehold^ 
ilthough in a commercial point of view they may be of 
far greater value. The only kind of chattels real worth 
nentioning here are estates for years, %.e. the interest 
\vhich the tenant has under a lease for years, and the 
lext presentation to a living, when severed from the 
dvowson, or right of perpetual presentation! 

A lease of land for a fixed number of years it is plain 
lay be of far greater value in the ordinary sense, than 

life estate, for the years may be many and the rent 
lay be low ; only it is called in law a chattel, or an 
nterest less than freehold, because a lease for years must 
ome to an end at or before a fixed period, whereas no 
>eriod can be fixed for the duration of a man's life. 

The interest of a tenant under a lease is always per- 

onal property (see chap, iii, sect. 6), however long may 

be its duration. It is only called a chattel real because 

it arises out of land ; and being of the nature of real 

property, it is treated of in this chapter. 

8. Where the husband was tenant under a lease, his 
right to it was not affected by his marriage, and of course 
he might leave it by will to whomever he pleased. If 
he left no will the lease would be vested in his widow 
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upon her becoming his administratrix ; the children, if 
imy, being entitled to the same share of it as of the other 
personal estate, and in this respect the law is not altered. 

4. When the wife was tenant under a lease, the hus- 
band had during his life, all the benefit of the property, 
either by way of occupation or of increased rental upon 
underletting. (If the lease were a building lease and 
houses had been built, the increased rental might be 
very valuable). (See chaps, vii, viii, and ix). 

The husband might assign (i.e. sell) the lease in his 
life-time, and take the money for it, without the reduc- 
tion into possession which is required to enable him to 
dispose of his wife's choses in action. (See chap, iii, sect. 
12 et seq.) 

But the husband could not bequeath the lease away 
from his wife by will : when he died it survived to the 
wife, not as his administratrix but in her own right, and 
then she could deal with it, or leave it by will, as she 
pleased. 

The wife could not assign {i.e. sell) the lease during 
her husband's lifetime : unless it were settled to her 
separate use, a case which we are not now considering. 
(See chap. xi). 

Where the wife was entitled to the beneficial owner- 
ship (see chap, xi) of a lease granted to other persons in 
trust for her (not of course for her separate use, for of that 
I am not now speaking), the husband might stiU assign 
so as to bind the wife, just as if she were herself the 
lessee. But in this case she might have an '' equity to 
a settlement." (See chap. v). 

5. Upon the wife's death her lease would belong to 
her husband if he survived her, in his own right, and 
without administration being granted to him, and of 
course the children would not be entitled to any share. 
Thus the wife's lease survived to whichever of the two Kved 
longest, but the husband's lease did not and does not 
now survive, but may be bequeathed away, or in case of 
intestacy will form a part of his personal estate, of which 
the wife will only be entitled to her share. 

6. Though the husband could not bequeath his wife's 
lease away from her by will, yet he might make a will 
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leaving the lease to whomever he pleased, and then, if 
she happened to die hefore him, the will would take effect 
as if she had heen dead when it was made, for all wills 
are treated (in respect of the property disposed of) as 
having heen made immediately hefore the testator's death, 
unless the language used indicates a contrary intention. 
All the rights of the hushand as to his wife's chattels 
real are rendered obsolete by the Married Women's 
Property Act, 1882, and will only now apply where the 
marriage was before the first of January, 1883, and even 
then only to property the title to which accrued before 
that date. 

7. With regard to the wife's next presentation to a 
living, severed from the advowson, the husband might 
present when a vacancy occurred, or might dispose of 
the next presentation during the lifetime of the present 
incumbent, and receive the purchase-money. At the 
death of either husband or wife the same rules applied 
to this kind of property as to a lease. 

8. If the husband during his life agreed to dispose of 
his wife's chattel real for valuable consideration, the 
wife after his death would be bound by such agreement 
as much as the husband himself was. 

The husband might dispose of a part of his wife's 
chattel real ; for instance, in case of a lease, he might 
xmderlet a part of the lands reserving rent to himself, or 
he might underlet the whole for a portion of the term. 

The husband might sell his wife's reversionary interest, 
whether contingent or not, in chattels real; and it 
mattered not that he died before the contingency took 
place or the reversion fell in. 

The husband being able to sell, might, of course, 
mortgage his wife's chattel real ; but after his death the 
equity of redemption survived to the wife, i.e., the wife 
had the right to redeem. 

If the husband had agreed to mortgage such property 
of his wife to secure a debt which he owed, the wife 
would after his death be bound to execute the mortgage 
or pay the money. 

The wife's chattels real were liable to execution for 
the husband's debts. 
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9. Freeholds are either Ufe estates or estates of in- 
heritance. 

Marriage does not affect the right of the husband to 
his own freeholds, whether for life or in fee ; except that 
his wife is entitled, after his death, to dower out of all 
his estates of inheritaiice (that is to one third for her 
life)* unless the right were barred by a few words, in- 
serted for that purpose in the deed under which he takes 
the estate, or unless he has excluded the wife's right by 
his will, or by selling or encumbering the estate.! In 
this respect the law is not altered. 

By the Settled Estates' Act, 1877, a widow has the 
same power of granting leases of lands of which she is 
endowed, so as to bind the heirs of her husband or the 
persons claiming through or after him, as the husband 
with an estate by the courtesy has to grant leases so as 
to bind the heirs of the wife or the persons claiming 
through or after her. See chap. x. s. 8. 

10. As to the wife's freeholds, however, the husband, 
immediately upon the marriage, became entitled to them 
for the joint lives of himself and his wife ; that is to say, 
as long as they were both alive he was the sole tenant, 
but upon the death of his wife he ceased to have any 
interest in the property unless a child was born of the 
marriage capable of succeeding to the inheritance, in 
which case the husband became tenant of his wife's free- 
holds/or his own life, (This is called being tenant ** by 
the courtesy of England," or shortly ** by the courtesy.") J 

* In land subject to the custom of gavelkind, which prevails 
largely in Kent, the widow is dowable of a moiety instead of a 
third of her husband's lands, but holds them only duriug widow- 
hood and chastity. In land held of a manor by copy of court- 
roll, the widow's dower or freebench as it is called, depends on the 
custom of the manor, and the custom varies in different manors as 
to the proportion which she takes and whether for life or during 
widowhood and chastity. 

t If the marriage were before 1834, dower has to be barred by 
conveying to uses to bar dower, 

t In land subject to the custom of ^TdUdnd, which prevails 
largely in Kent, l^e husband takes by tne courtesy a moietv only 
of nis wife's land, and only till he marries Assfim, but he takes it 
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So that, though the child died, the husband was still 
tenant for his own life, and if the child lived he had to 
wait for the death of his father before coming into the 
property. 

11. The husband might, therefore, without his wife's 
concurrence, lease, sell, or mortgage his wife's freeholds 
to the extent of his interest therein ; that is, before the 
birth of issue he might grant a lease of the lands to last 
as long as he and his wife both lived, or he might mort- 
gage or sell them to the same extent; and after the 
birth of issue he might lease, sell, or mortgage for his 
own life. 

[As will be seen in chaps, vii and viil, the Act of 
1870 gave to a woman married after that Act the 
rents and profits of all lands which should thereafter 
come to her by descent, from an intestate, and should 
not be agreed to be settled ; and the Act of 1882 gave 
to a wife married after 1882 all her real property, 
whenever and however acquired, and to a woman 
already married, all her real property acquired after 
1882. In respect of courtesy, the law is not altered by 
either of the Acts except &at, where they give the 
lands to the wife, she may deprive her husband of the 
courtesy by disposing of them. Therefore, where the 
lands are now made the separate property of the wife, 
the husband can no longer seU or mortgage any 
interest in them, and, being liable to be deprived of 
his courtesy, he cannot, immediately on the birth of 
issue capable of inheriting, dispose of the lands for his 
life.] 

The power given to the husband by the common 
law of granting leases is swept away by the same Act; 
but, for the benefit of the property, another Act has 
given him more extended powers. The husband had 
no power by lease to bind either his wife surviving 
him or the heirs of his wife ; and these persons could 



whether there were issue bom ative or not. In manors, his 
courtesy depends on the custom of the manor, and the custom 
varies in different manors as to the proportion which he takes and 
the duration and conditions of his estate. 
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enter upon the land on the husband's death, or (if he 
were not tenant by the courtesy), on his wife's death, 
although the term for which the lease was granted, had 
not expired. 

Now, however, by *« The Settled Estates Act, 1877," 
sees. 46 and 47, the husband may grant leases binding 
against both his wife's heirs and his wife herself surviving 
hrm ; such leases not exceeding the term and complying 
with the other conditions prescribed by the Act. He 
may lease the whole or any part of any unsettled estate 
of which he is entitled to the possession, or the rents and 
profits in right of his wife, except the principal mansion 
house and the demesne lands thereof, and any other 
lands usually occupied therewith, for a term not exceed- 
ing 21 years in England and 85 years in Ireland. But 
he must take no fine or premium and must reserve the 
best rent to be got and there must be proper covenants 
and a right of re-entry reserved on breach of the cove- 
nants. 

He has the same powers as tenant by the courtesy of 
unsettled lands, and, as to settled lands, if he is entitled 
to the income for life or for any greater estate ; and the 
leases will, in that case, be binding on the persons 
taking subsequently under the settlement. 

12. But the ultimate inheritance was not the property 
of the husband, whose right was bounded by the mar- 
riage. It was the property of the wife, subject to the 
husband*s rights, and could not be parted with but by 
their joint act. In this respect the law is not altered. 

And in order to protect her against an undue exercise 
of her husband's authority, the law will not suffer her 
to part with her estate till her knowledge of the effect 
of the deed of conveyance, and her consent to execute it, 
have been ascertained by an examination apart from her 
husband. This examination is called ** taking the ac- 
knowledgment of a married woman," and is conducted by 
one of the judges of the High Court, or of the Comity 
Courts, or by one* of the commissioners, of whom several 

* Before 1882, two commissioners were required to take the 
acknowledgment. 
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are appointed by the Lord Chief Justice, in different parts 
of the country for the purpose. Without it no deed will 
be effectual to pass her estate. The person who takes 
the acknowledgment signs a certificate, which, with an 
affidavit verifying it, is filed in the proper office of the 
Supreme Court. 

If the wife is abroad, the Court may commission any 
person residing where she is, or going thither, to take 
her acknowledgment. 

The deed takes effect from the time of the acknow- 
ledgment. 

Being unable to sell, the husband and wife are, of 
course, unable to mortgage, or otherwise charge her free- 
holds, without an acknowledgment by her. 

18. At the wife's death her freehold descended to her 
heir, who would be her eldest son if she had one, whether 
by her then present or a former marriaget ; but subject 
to her husband's life estate by the courtesy, if she has 
had issue by him capable of inheriting the land (see 
sect. 10). The heir of the wife need not, of course, be 
the heir of the husband. 

The law of descent is unaltered and the land of wives 
married on or after the first of January, 1888, and of 
wives married at any time who have acquired it after that 
date will still descend as before if they do not dispose of 
it during life or by will. And the husband will still take 
his life estate by the courtesy, if the land is allowed to 
descend. 



t Except land subject to the custom of Gavelkiiid (see note to 
s. 11) which descends to all the sons in equal shares, and land 
subject to the custom of borough-English, which prevails in some 
cities and ancient boroughs and the districts adjoimng them, which 
and, whether freehold or copyhold, descends to the youngest son. 
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CHAPTER V, 

OF FBAUD BT THB WIFE ON MABITAL BIGHTS AND OF HSB 

EQUITY TO A SETTLEMENT. 

1. Secret disposal of property by woman during engage^ 
ment. 

2. Wife's equity to a settlement. 

1. A short chapter must be devoted to two articles of 
law in order to explain that one no longer applies to any- 
thing, and the other applies every day to fewer and fewer 
things. 

In consideration of the burden assumed by the husband 
on marriage, the law gave him all his wife's personal 
property, including her chases in action, if he could reduce 
them into possession, together with extensive rights over 
her real estate. 

The wife was, therefore, guilty of a fraud upon him 
if, during the engagement and without his consent, she 
made a settlement of any of her property, and that 
whether he was aware of the existence of the settled 
property or not. He was entitled to a husband's rights 
in all she had, and was therefore enabled to have the 
settlement set aside. 

Inasmuch, however, as the husband married since 
1882, acquired by marriage no interest in his wife's 
property, no disposal of it by the wife before marriage 
can be set aside as a fraud on him. 

2. The other right referred to is the wife's equity to a 
settlement. "Where no settlement, or no adequate settle- 
ment, has been made on the wife, she is, under certain 
circumstances, entitled to have a settlement made on 
her or on her and the children, out of her choses in action. 
She cannot prevent her husband reducing into posses- 
sion her legal choses in action, such as debts on bonds or 
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simple contract ; but where the property is invested in 
a trustee or executor, and the husband has to apply to 
a Court of Equity for it (or the wife can apply to such a 
Court to control the fund), the Court will order a settle- 
ment to be made on her and the children. And the 
Court will make this order not only against the husband, 
but against any person to whom he has disposed of the 
chose in action, or against the trustee claiming under his 
bankruptcy. According to circumstances, the Court 
will order a settlement of the whole of the property, or 
of the half, or of some other proportion, or of the income 
only. 

But since the M. W. P. Act, 1882, the circumstances 
entitling the wife to this right cannot arise where the 
marriage took place on or after the 1st of January, 1888, 
nor where it took place before, except as to property the 
title to which accrued to the wife before that date, and 
which was neither settled nor by law made separate. 
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CHAPTER VI. 

or TBB WILLS OF MARBIBD PERSONS. 

1. Wills revoked by marriage. Exception, Revival of will. 

2. Hwba^ may make will as if single, 

8. Restrictions on right of wife to make will except oj 
separate property, 

4. RigJU to make wiU conferred on wife by Act of 1882. 

1. With one exception, marriage operates as a revo- 
cation of every will previously made by either party. 
Section 18 of the Wills Act of 1887, says :— 

Every will made by a man or woman shall be revoked by his 
or her marriage (except a will made in exercise of a power of 
appointment when the real or personal estate thereby am)ointed 
would not in default of such ap^intment pass to his or her heir, 
customarv heir, executor, or administrator, or the person entitled 
as his or her next of kin under the Statute of Distnbutions.) 

A power of appointment is a power given by a will or 
settlement to a particular person authorizing him or her to 
* 'appoint, * * that is to nominate, some one to be the recipient 
of certain property included in the will or settlement. 

If a will made before marriage is intended to stand 
good, the only way to make it so is, after marriage to 
re-execute it or to make a codicil reviving it. A subse- 
quent marriage revokes a will as much as a first one. 

2. A husband has the same power of making a will 
after marriage as he had before. 

8. The law does not allow a married woman to make 
a will of real or personal estate unless, by statute or 
by settlement, it is her separate property, unless as 
regards realty the woman has a power of appoint- 
ment over it, and where the husband is banished or 
transported for life. 

As regards personalty not being her separate property 
the wife's will was invalid, both because marriage gave 
all her personalty, or the right to reduce it into possession 
to her husband, and partly because she had no existence 
and no disposing power apart from him. 

The exceptions were where her husband consented to 
the will which she made, survived her and consented to 
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probate ; where, being executrix, she made a will 
appointing an executor to act under the will of the 
original testator ; where the will was made in the 
exercise of a power of appointment, and where the hus- 
band was banished or transported for life. 

4. But many statutes, providing for judicial separation 
and protection orders, put a wife in a position to have 
separate property, and the Married Women's Property 
Act, 1870, makes certain property the separate property 
of wives whether they are living with their husbands or 
not. A wife can dispose of all this separate property by 
will as much as if it were settled to her separate use 
or were governed by the Act of 1882. 

The M. W. P. Act, 1882, by sec. 1, enables every 
married woman to dispose, hy mil or otherwise, of all 
real and personal property held as her separate property 
as if she were single ; by sec. 2, it gives to every woman 
married, on or after the 1st of January, 1883, all the 
real and personal property which she has at marriage, or 
which may be acquired by her or devolve upon her after- 
wards, and by sec. 6 it gives a married woman already 
married all real and personal property her title to which 
accrues on or after the same 1st day of January. And 
both sections say that the wife may dispose of this real 
and personal property ** in manner aforesaid," which 
means ** by will or otherwise " as in sec. 1. 

By the M. W. P. Act, 18.93, the rule that a wiU is 
deemed, as regards the real and 'personal property com- 
prised in it, to speak as if it had been executed immedi- 
ately before the death (see Wills Act, s. 24), is made 
to apply to the will of a married woman, whether, at 
time of making it, she is possessed of any property or 
not, and the will need not be re-executed after the 
death of the husband. 

Therefore since 1882 all wives ^ whenever married, 
may make valid wills of their real and personal 
property as if they were unmarried. And, even though 
the will were made before the 1st of January, 1883, if 
the woman died after that date the will would be a good 
disposition of any property she might have at her death, 
if when the will was made, the law enabled her to dis- 
pose of property of that class. 
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OF THE FOUB PRINCIPAL MABBIED WOMEN'S PROPERTY ACTS. 

1. Of the relation of the Act of 1882 to the two preceding 
Acts, 

2. Of the general effect of the Act of 1870. 
8. Of the general effect of the Act of 1874. 

4. Of the general effect of the Act of 1882. 

5. Of the general effect of the Act of 1893. 

6. Points of view, in respect of time, from which the 
Acts mutt he regarded. Table, 

7. Remarks in eouplanation of Table, 

1. Having explained in Chapters III. and IV. the 
effect of a marriage apart from a settlement, and apart 
from the Married Women's Property Acts, I will now 
state the effect of these Acts. 

Four Acts have been passed having this title, namely 
the Act of 1870, which took effect on the 9th August, 
1870; the Act of 1874, which took effect on the 30th of 
July, 1874 ; the Act of 1882, which took effect on the 
1st of January, 1888 ; and the Act of 1893 passed 5th 
December, 1898. 

They all four were passed for England and Ireland 
but not for Scotland. 

The two earlier Acts have been repealed by the third, 
but the repeal is not to ** affect any Act done or right 
acquired while either of the repealed Acts was in 
force,** nor any right or liability of any husband or wife 
married before the end of January, 1883, to sue or be 
sued under the provisions of the repealed Acts for any 
matter ** in respect of which any such right or liability 
shall have accrued to, or against, such husband or wife 
before the commencement of this Act *' (1st January, 
1883.) See Act of 1882, s. 22. 

The former part of the saving in this repeal clause is 
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important as preserving to women married before the 
1st of January, 1888, the extensive rights conferred 
upon them by the Act of 1870 ; but the latter part is 
becoming daily of less importance, because it only 
applies to rights of action which accrued before that 
day, most of which, if not already enforced, are barred 
by the Statute of Limitations. 

2. The Act of 1870 conferred certain rights on every 
married woman whenever married. Some of these 
were in respect of property to which she was already 
entitled, and some in respect of property which she 
might afterwards acquire. It conferred certain other 
rights only upon married women, married after the 
passing of the Act (9th of August, 1870) and imposed 
liabilities, some of which affected all married women 
having separate property, and others, only such married 
women as were married affcer the passing of the Act. 

8. The Act of 1874 only took away an exemption 
which the Act of 1870 had conferred on the husband. 
The Act of 1870 had enacted that the wife should alone 
be responsible for her liabilities arising before marriage, 
and the Act of 1874 altered this so as to make tiie 
husband answerable for those liabilities to the extent 
of any property <rf the wife which had been vested in 
him, or which he had acquired, or might with diligence 
have acquired, or which she had settled on him, or 
had, with his consent, transferred to another person to 
defeat or delay her existing creditors. 

4. The Act of 1882 which repeals the two former 
Acts with a saving of rights and liabilities, as abeady 
mentioned, re-enacts with greater amplitude the rights 
conferred by the Act of 1870, upon all married women 
and makes additions to those rights. To women 
married before the Act (1st January, 1888) it gives 
certain rights in property accruing after the Act, and 
to women married after the Act, it gives as separate 
property all that they have at marriage, all that after- 
wards devolves upon them, and all that they afterwards 
separately earn. It also re-enacts most of the liabilities 
imposed on married women by the Act of 1874, and 
makes additions to those liabilities. 



OHAPTBB vn, 47 

5. The Act of 1898, which is short, effects certain 
amendments in the Act of 1882, the chief of which are 
to make the wife's contracts binding on her property, 
present and fatnre, whether she has any at the time or 
not (saying the restraint on anticipation), and to make 
even what she is restrained from anticipating liable for 
adverse costs of nnsaccessful legal proceedings instituted 
by ner. 

6. The Acts must, therefore, be regarded in relation 
to the rights and burdens of married women, according 
to the times when they were married. This division 
brings the Acts to view as affecting married women 
married, 

(1) at any time 

and as exceptionally affecting married women married 

(2) before the 9th of August, 1870 ; 

'8) on or after the 9th of August, 1870, and before 
the 80th of July, 1874 ; 

(4) on and after the 80th of July, 1874, and before 
the 1st of January, 1888 ; 

[5) on and afber the 1st January, 1888. 
.his view will be better understood by the following : — 
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7. The several rights and liabilities are classified by 
numbers so as to facilitate a comparison where they 
are altered in the different periods. 

It will be observed that most of the enactments of 
the Act of 1882, apply to married women irrespective 
of the elates of their marriages. 

The rights marked five and six in the second column 
are spoken of in the past tense because, if the property 
accrues, or is acquired after the 1st of January, 1888, 
the wife's rights are now enlarged ; see paragraph 5 in 
first and in last column. 

The habilities marked eighteen in columns, 3 and 4 
are of little moment now because, from the lapse of 
time, most of them will be barred. 

The Act of 1882 is printed by way of appendix, but 
the other two Acts are not set out at length, because 
their operation has almost wholly ceased. 

The Acts of 1882 and 1893 are pnnted by way of 
appendix, but the other two Acts are not set out at 
length, because their operation has almost wholly ceased. 
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OF THE MABBIED WOMEN's PBOPEBTT ACT, 1882. 

1. Of the wif^s right to acquire and dispose of pro 

2. Of the wif^s power to contract^ her licJAlity to he sued, 
and power to sue, 

3. Of the vrife when acting as agent. 

4. Of the vnf^s liability for wrong, 

5. Uf the vrif^s liability to bankruptcy. 

6. Of the right of a vrife married after the Act to all real 
and personal property, and the right of a wife married 
before the Act to all such property adeeming after it, 

7. Of loans by a wife to a husband who becomes hank 
rupt, 

8. Of property over which the wife has a general power 
of appoifUmimt 

9. Of the tvife*s right to annuities, stocks, funds, shares, 
etc, 

10. Of investments by husband or wife in fraud of the 
other and of gifts in fraud of creditors, 

11. Humana and wife rnay make gifts to one another, 

12. Of insurance Reeled by wife on life of husband and 
vice versd. 

13. Of the unf^s civil and criminal remedies for the pro- 
tection of her separate property, and of criminal proceedings 
by the husband against the wife, 

14. Hofw far the husband and the wife are respectively 
answerable for her ante-nuptial liaJbUities. 

15. Of the special tribunal for settling disputes about 
property between husband and vrife, 

16. Of ^ position of the wife as trustee, executrix, and 
administratrix, 

17. Of the liaMlities of wife and husband respectively for 
her brea>ches of trust. 

18. Of the saviny of settleTnents, except certain restraints 
on anticipation. 
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19. Of the liability of a wife having separate property to 
maintain her pauper children, grandchildren, and husband. 

20. Choses in action included in ^^ property.'* 

1. Eef erring the reader to the Appendix for the text 
of this Act, I will try to explain its provisions. 

Section 1 of the Act of 1882 was divided into five 
sub-sections, but the 8rd and 4th are repealed by the 
Act of 1898. Sub-sec. 1 does not extend the range of 
separate property, but speaks of the wife's power to get 
whatever is capable of being her separate property, and 
to dispose of it when gotten. She may acquire, hold, 
and, by vTill or otherwise, dispose of any real or personal 
property as if she were a single woman, without the 
intervention of any trustee. 

This is very little more than a statement of the law 
as it stood before. Before the Act, property of any kind 
could be given to a married woman for her separate use, 
and all that was acquired with the profits or the pro- 
ceeds of it was separate property as well. When pro- 
perty was intended for tiie separate use of a married 
woman, it was either vested in a trustee upon trust to 
allow the woman separately to use it — say <<upon trust 
for her separate use"-— or it was given to the woman 
herself for her separate use, virithout any trustee. In 
the latter case, the husband took the legal interest in 
the property, but was treated in Courts of Equity as a 
trustee for his wife, who took the equitable interest. 
Since the Act, where a trustee is appointed, there will 
still be a trustee, but the fiction of making the husband 
a trustee is gone. 

Before the Act the wife might always dispose of her 
separate property by will or in other ways. If she sold 
it the money was equally her separate property, and if 
the money was paid after her death, it formed part of 
her estate. If the properW was vested in a trustee, and 
the wife conveyed it away by deed or by will, the trustee 
became the trustee of the person to whom the property 
passed. So also, if her husband were the contractive 
trustee, he would hold it for the person to whom it was 
given. If the latter took an absolute equitable interest 



54 CHAPTER vin. 

in the property, the trustee, whether stranger or husband, 
had to convey the legal estate or interest, or give the 
manual possession to that person on demand. And 
now, under the Act, where the property is vested by gift 
or settlement in a trustee, and the wife disposes of it to 
a third person, the trustee will still either have to convey 
or hand over the property to that person, or hold it as a 
trustee for him. If no trustee, however, is named in 
the settlement or the gift, or if the wife acquires, as her 
own, property which is not already held by a trustee, 
her husband no longer becomes a constructive trustee 
for her, and when she disposes of the property it passes 
straight to the recipient as if coming from a man or an 
unmarried woman. 

2. The 2nd sub-section has to do with a wife's power 
to sue and to make herself liable. It enables her to 
sue and be sued "in contract, tort or otherwise,'' and 
these words include every sort of action that can be 
brought. Tort means wrong^ and so the wife can sue 
and be sued in actions on contracts, or for wrongs, and 
every other sort of action. And, whether she is plaintiff 
or defendant, her husband need not be joined. What- 
ever she recovers is to be her separate property, and 
whatever is recovered against her must be paid out of 
her separate property. The wife may, therefore, sue 
alone for an injury done to her person or her property; 
but the power here given does not take away the hus- 
band's right to bring an action for an injury done to his 
wife, joining her as co-plaintiff, and to recover damages 
for his own loss of her society and services, arising from 
the injury. 

Sub-sections (8) and (4) are repealed by the Married 
Women's Property Act, 1893, the first section of which 
replaces them by an enactment which gets rid of certain 
difficulties that had arisen under them. This section 
relates to every contract entered into after the 5th of 
December, 1893, by a married woman otherwise than as 
an agent, which latter words will again be referred to. 
It says that contracts made by the married woman not 
as an agent are — (1) To bind her separate property, 
whether at the time she is entitled to any or not; (2) 



OHAPTEB vm. 65 

to bind all that she shall in the future become 
entitled to ; and (8) to be enforceable against all 
property that she may have after the marriage is ended, 
and which of course cannot be called '' separate." And 
the section ends with a proviso protecting from such 
liability all the property which is separate and is sub- 
ject to a ** restraint on anticipation/' an expression to 
be explained further on in this chapter. 

There is one thing, however, for which even such 
separate property as is subject to this restraint may be 
made liable by the Court's order, and this is (by s. 2) 
for the costs of the person against whom the married 
woman, or a next friend on her behalf, has unsuccess- 
fully instituted a legal proceeding, or to which that 
person has become entitled in the course of a proceeding. 

8. The repealed sub- section (3) said that every con- 
tract entered into by a married woman should be deemed 
to be a contract entered into by her with respect to and 
to bind her separate property, unless the contrary were 
shemij and the Act of 1898 says that every contract 
entered into by a married woman otherwise than as an 
agentf shall be deemed, etc. In other words, when a 
married woman makes a contract, not as an agent, it is 
to bind her separate property. 

No favour is done to the wife by the insertion of the 
words about agency, for no one is liable on contracts 
when he makes them only for another, and so expresses 
himself by speech or writing, according as the contract 
is verbal or written. 

The person for whom the wife is oftenest agent is her 
husband, and there are few wives who are not agents 
for their husbands in domestic affairs. Some wives are 
also agents for their husbands in business matters, and 
may buy, sell, warrant, give credit, engage and discharge 
business servants, and draw and accept bills in his name. 
A married woman may also be an agent, with authority 
more or less extensive, for a third person in business, 
and often is so in housekeeping. 

A married woman may also be appointed, by her 
husband or by a stranger, an agent for a special pur- 
pose, as to execute a deed or to settle claims or make a 
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particular purchase, in which case the appointment will 
usually be in writing, and must also be by deed if it is 
to authorize the execution of a deed. 

Where the wife is acting in the management of the 
domestic affairs usually entrusted to a wife, she will be 
presumed to be acting as the husband's agent, and, 
unless there is evidence that she is acting on her own 
account, a judgment will not be obtained against her 
on an ordinary housekeeping contract. But the extent 
of her agency may come into question when she orders 
articles unsuited to her condition in life or to the 
economy in which her husband makes it his rule to 
live. 

When acting in the ordinary course of housekeeping, 
the married woman need not proclaim that she is only 
an agent, but must take care not to say that she is 
acting on her own account. In dealings beyond this 
range, especially with persons who are not aware of 
her extended agency, it will be wise for the married 
woman to tell the person with whom she is dealing 
that she is not acting for herself, but as agent for her 
husband or other principal, and, if writing is employed, 
she should sign her contracts, letters, or other com- 
munications either with her principal's name, adding 
i?er, followed by her own name, or with her own name, 
adding, "on behalf of," or **as agent only for," followed 
by the name of her principal. 

If, however, she has contracted in her own name, 
but really for her husband or some other person, she is, 
as between herself and that person, only an agent, and 
that person, as her principal, is bound to indemnify her 
from liability. 

It was proper to say so much here on the subject of 
agency, but it is treated of more fully in chapters XII. 
and XIII., in connection with the liabiUties incurred by 
the husband through the wife. 

4. Nothing in the Act of 1882 or the Act of 1898 
imposes any restriction on the wife's liabihty for wrongs, 
independent of contract. If, therefore, a wife is sued 
for such a wrong committed by her before marriage, 
and judgment is given against her, any property which 
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she may have in the present or the future, unless it be 
subject to the restraint on anticipation, will be liable to 
answer the judgment. And the like result will follow 
if judgment is obtained against her for a like wrong 
committed by her after marriage. For this her husband 
is also liable, as he was before the Acts, to the extent of 
all his property; for, it is said, the Acts were not 
intended for the relief of husbands. 

The nature of a liability for a wrong, as distinguished 
from a liability on contract, may, without attempting a 
definition, be brought to view by naming as examples 
such wrongs as defamation of character, assault, tres- 
passes to land and to goods, stopping up another's 
watercourse, injuring the support to his house, or 
causing him injury by negligent driving, etc. These 
are acts which are seldom breaches of any contract, 
but there are circumstances under which it is hard to 
say whether an act is a breach of contract, or a wrong 
independent af it, and there are some acts which may 
be both. 

Before the M. W. P. Acts, the husband could obtain 
a decree against his wife in respect of her separate 
estate for breach of a contract made with him by which 
she intended to bind such estate. The Acts do not 
deprive him of this rig^t and he may sae his wife for 
money which he has lent her after marriage, and for 
money which he has paid for her after marriage, upon 
a request made by her either before or after marriage. 

Returning to the first section of the Act of 1882, sub- 
section 5 says that a wife carrying on a trade separately 
from her husband, shall, in respect of her separate 
property, be subject to the bankruptcy laws as if she 
were a single woman. Before the Act, a wife could 
not be made bankrupt at all, except where she was 
carrying on a separate trade according to the custom 
of London, or where her husband was in exile, or had 
been transported, or where she lived apart from her 
husband under a judicial separation or a protection 
order. And she can only now be made a bankrupt if 
she carries on a trade, and does so separately from her 
husband. This does not mean her living in a separate 
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house or ceasing to cohabit; and, if her husband is not 
concerned in the trading and does not interfere with 
the business "more than you would naturally expect a 
person to do who was living in the house, and in the 
relation of husband to the person who was carrying it 
on," his living with her does not prevent the trade being 
a separate one. 

Throughout the Act the wife's separate property 
means that which, if she were single, would be her 
property, and so does not include property over which 
she has a general power of appointment. (See remarks 
on sec. 4 of the Act below.) 

6. Sections 2 and 5 should have been put together. 
The former gives to the wife who is married on or after 
the 1st of January, 1893, as her separate property, 
almost every kind of property which she has at marriage 
or gets afterwards. The latter section gives to a wife 
married before the 1st of January, 1893, all the same 
kinds of property, her title to which accrues or which 
she gets c^ter that date. 

The words of section 6 are "her title to which, 
whether vested or contingent, and whether in pos- 
session, reversion, or remainder, shall accrue after the 
commencement of this Act." This will seldom apply 
to earnings, but has to do with other personal property 
and real property. There have been a great many 
disputes about these words. If a wife is entitled, under 
a will, to a sum of money on the return of some one 
from India, her title is "contingent"; if she is entitled 
on the ending of a lease, her title is usually a "rever- 
sion," and if her father left his land to his widow and 
after her death to his daughter, the married woman, 
her title would be one in "remainder." Now it is clear 
that her title to each of the properties in question can 
accrue at two times ; one when the right is given her, 
and the other when the event happens on which she is 
entitled to enjoyment. So, when a woman was married 
before the Act, having any of these rights, but the 
event on which she could enter into the enjoyment of 
them did not happen till after the Act, the question 
arose whether she was entitled to the property for her 
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separate use by reason of the event happening after 
the Act. The creditor, who wanted to make the pro- 
perty answerable for her obligations contended that the 
title had "accrued" after the Act. But the Courts 
have decided that where before the Act the woman 
being already married, acquired a title, whether vested 
or contingent, and whether in reversion or remainder, 
to any propetty, such property is not made her separate 
estate under sec« 5, by its falling into possession after 
the Act. 

7. Under section 8, if the husband becomes bankrupt, 
any money which his wife has lent to him, and any pro- 
perty which she has entrusted to him, for the purpose 
of any trade or business carried on by him or otherwise, 
is to be treated as assets in his bankrupt estate, and the 
wife can get no dividend till every other creditor for 
value has been paid in full. 

Where the wife seeks to prove against the estate of 
her bankrupt husband for money lent, the burden is 
upon her to show that it was not lent for the purpose 
of his trade or business, and, failing this, she cannot 
prove or vote till all the other creditors for value have 
been paid 20s. in the pound. No importance seems to 
be attached to ttie wonis **or otherwise.'* 

This section does not apply where the wife lent the 
money before marriage and married her debtor, for that 
would not be lending money "to her husband." Nor 
does the section prevent a wife, who has lent money to 
her husband, proving upon his estate if he dies insolvent 
without being made bankrupt. Estates of deceased in- 
solvents, it is true, are administered like bankrupt estates 
(see Judicature Act, 1875, sec. 10) ; but the money lent 
by the wife to the husband is not made assets of his 
estate when he dies intestate and insolvent without being 
made bankrupt. 

Nor, if the husband is a member of a trading firm 
which becomes bankrupt, is the wife prevented from 
proving against the joint estate, on an equal footing 
with the other creditors, for money which she has lent 
to the^rm. 

The wife lending money to her husband to be used in 
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his business appears to be just in the same position by 
the section as by the Partnership Act, 1890, a person 
is placed who lends money to one who is engaged in a 
trade or undertaking on the footing of being repaid by 
a share of the profits. In both cases the lender is post- 
poned to other creditors for value. But, inasmuch as 
in the latter case, the creditor who has taken a mort- 
gage on the terms of receiving a share of profits, is not 
deprived by the Act of the security of his mortgage, it 
is presumed that a wife who has taken a mortgage to 
secure a loan to her husband to be used in his business, 
may retain a mortgaged property, though she cannot 
prove along with the other creditors for the debt. 

8. Section 4 enacts that, where a married woman by 
her will exercises a general power of appointment, the 
property so appointed is answerable after her death for 
her liabilities in the same way as her separate estate is. 
A general power of appointment is where, imder a will, 
gift, or settlement, the married woman has power given 
her to appoint the person who is to take the property 
in question, and to. appoint whom she pleases. When 
she does this, the property is as much under her power 
to leave by will as what was her own, and so is made 
answerable for claims on her estate. But property over 
which she has a general power of appointment to be 
exercised by deed or will, does not become her separate 
property on her bankruptcy; so she cannot be com- 
pelled to execute the power in favour of the trustee of 
her bankrupt estate for the benefit of her creditors. 

9. As to the stocks, funds, shares, etc., mentioned in 
sections 6, 7, and 8, it is to be observed that they are 
presumed to be the separate property of the wife alone, 
if they stand in her sole name, and to be her property 
jointly with another person or persons, if they stand in 
the joint names. The burden of proving that these in- 
vestments are not the property of the woman lies upon 
the person who disputes her title. These sections apply 
to such investments whether made by the woman herself 
or by a stranger, or by her husband ; unless indeed the 
husband has put the share fund, etc., in the joint names 
ofhimseU and his wife, when the Courts will regard it 
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as only an " advancement " or gift to her in the event of 
her surviving him. 

The Courts will compel a joint-stock company or other 
corporation to register a transfer to a married woman of 
any share or stock to the holding of which no liability is 
attached ; at all events where a married woman is not 
excluded from such a right by the constitution of the 
corporation. 

Section 9, rendering it unnecessary for the husband to 
join in transferring any stocks, funds, shares, etc,, stand- 
ing in the name of his wife, or of his wife and another, 
needs no comment. 

10. By section 10, if the wife makes any investment in 
any stocks, funds, shares, or any other of the things 
mentioned in sees. 6, 7, and 8, with the moneys of the 
husband without his consent, the Court may order such 
investment to be transferred, and the dividends thereof 
or any part thereof to be p^d to the husband. This 
can be done, the section says, on an application under 
sec. 17, and the only property spoken of is that men- 
tioned in sees. 6, 1, and 8, but sec. 17 gives power to the 
Court to settle all questions between husband and wife 
as to the title to or possession of property in general. 
Under that section, the husband can claim any property 
which the wife has, without his consent, bought with 
his moneys, and the wife can claim any property which 
the husband has, without her consent, bought with her 
moneys. 

Sec. 10 goes on to say that any gift by the husband to 
the wife of any property which the husband afterwards 
keeps in his '* order and disposition " or his '< reputed 
ownership," and any investment by the husband in his 
wife's name in fraud of his creditors, shall be invalid, 
and the property may be followed. The wife being 
by sec. I, equally liable to the bankruptcy laws S 
she carries on a separate trade, the same rule, it is 
presumed, would apply if she made gifts to her hus- 
band in fraud of her creditors. 

The invalidity of the gifts and investments here 
referred to had already, as the statute implies, been 
established by law; and indeed any gift by a person 
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largely indebted at the time was liable to be set aside 
as being void as against creditors under the statute 
13 Eliz. c. 5. 

11. Apart from the claims of creditors, however, 
there is nothing to prevent either husband or wife 
making gifts or conveying property to the other. By 
the Conveyancing Act of 1881, either may execute 
conveyances of freehold land and may make assur- 
ances of ** things in action " to the other, either alone 
or jointly with another person. A *' thing in action " 
or chose in action has already been explained in chap. 
iiL s. 9. As the same section of the Act empowers a 
person to convey to himself jointly with any other person 
— which in some cases he could do before — it is pre- 
sumed that a husband can convey property direct to 
himself and his wife, and a wife can convey property 
direct to herself and her husband. 

But money and chattels pass by delivery without any 
writing at all, and either husband or wife can make a 
good gift of these to the other, if the rights of creditors 
do not interfere. 

The wife may, without any writing, give to the 
husband any money or chattels which she is at liberty to 
dispose of as her separate property ; nay, if she merely 
allows her money to be paid into his banking account, 
or allows him to receive it and spend it on his house- 
hold or in his business, her intention to give it to him 
will be presumed, and she cannot after his death claim 
it against his executor. Nay, even where moneys be- 
longing to the wife's separate estate were due from a 
person to whom her husband owed money, and she 
allowed the money to be set off against her husband's 
debt, this was regarded as a payment to the husband 
with the wife's consent, and, therefore, a gift by her to 
him. 

12. By section 11, the husband may effect a policy 
of insurance on his own life for the benefit (1) of his 
wife, or (2) of his children, or (8) of his wife and 
children, or any of them ; and the wife may effect a 
policy on her own life for the benefit (1) of her husband, 
or (2) of her children, or (8) of her husband and her 
children, or any of them. 
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Nothing is said in the Act to require the children 
who are to benefit by the policy to be ttie children of 
the marriage, and I presume the husband and wife 
may each provide for the wife and husband respectively, 
coupled with the children of the insured by another 
marriage, or for the latter only. The intention that 
the policy is for the benefit of the husband, wife, chil- 
dren, or husband and children, or wife and' children, 
must be expressed on the policy itself, and, if the in- 
sured desires to confine the benefit to certain children, 
or to define the shares which each person is to take, it 
should be expressed on the policy itself. 

If the policy is expressed to be *' for the benefit of 
any wife, and also of any children or child who may 
survive '' the insured, it is held that the wife and chil- 
dren will take jointly, that is, will enjoy the property 
equally among them, the survivors benefiting by the 
death of any of the number. Both as to policy moneys, 
and other property, the rule is that a gift to a parent 
and the children of a parent creates a joint interest. It 
is true the Act makes the widow's interest separate 
property ; but this makes no difference, for where the 
gift was to the widow and children, the widow taking 
for her separate use, she was treated as taking jointly 
with the children, and the words " separate use'* were 
regarded as applying to her share. 

If, therefore, the husband or wife effecting the policy 
desires that the other parent shall take an unequal 
share of the fund, or shall have the income of the 
whole for life, it is important to have this expressed on 
the policy. 

18. Sections 12 and 16 may be taken together. The 
former gives the wife the right to proceed civilly and to 
proceed criminally against all persons, including (subject 
to certain qualifications) her husband, ** for the protec- 
tion of her own separate property.'* For an injury to 
her separate property, she may, therefore, bring an 
action or prefer an indictment, according as the iujury 
is an actionable wrong or a criminal offence. But she 
must not proceed in either way against her husband by 
virtue of this Act, while they are Uving together, nor 
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while they are living together, nor while they are living 
apart for anything done by him about the property 
while they were living together, unless it was done in 
the course of leaving or deserting her. These excep- 
tions only apply to proceedings taken by the wife by 
virtue of this Act, and so she is free, although living 
with her husband, to proceed criminally for any assault 
or graver breach of the peace, though her property may 
have been injured as well as herself, and also to sue for 
an injunction against threatened loss or injury, as she 
might have done before the Act. 

The words > " except as aforesaid, no husband or wife 
shall be entitled to sue the other for a tort " (or wrong) 
are puzzling, because nothing was said before those 
words as to a husband suing his wife at all. The hus- 
band's right to proceed against the wife is not mentioned 
till afterwards in sec. 16, and the words in question can 
hardly mean that the wife may sue the husband for a 
wrong in respect of her separate property, but that the 
husband must not sue her for any tort whatever. I pre- 
sume the words were intended to mean ** save as concerns 
property, while of the wife or husband, neither may sue 
the other for a wrong;" but there is no provision for 
such an action by a husband against a wife. 

Section 16 empowers the husband to proceed crimi- 
nally against the wife for any act done by her to his 
property which, if done by him to her property, would 
lay him open to criminal proceedings ** under this Act." 
A wife may now, therefore, be guilty of a larceny of 
her husband's chattels, and a msdicious injury to both 
his real and his personal property. 

Before the statute this could not be, for the criminal 
courts regarded the husband and wife as being one with 
regard to property, and so, if the wife took away her 
husband's property and deprived him of it, it was not 
larceny, nor was it larceny in the person who assisted 
her. Where there have been convictions for larceny for 
assisting her, it has been in cases of adultery where the 
paramour stole, so to speak, the wife and the husband's 
property together, and knew that he was doing so. In 
AZ2J such criminal proceeding against a husband or a 
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wife as is authorized by the Married Women's Property 
Aot, 1882, the husband and wife, respectively, are com- 
petent and admissible witnesses, and, except when de- 
fendant, compellable to give evidence. (M. W. P, Act, 
1884, 47 Vict. o. 14, s. !•) 

14. Sections 18, 14, and 15 have to do only with the 
liability of the wife for debts incurred, contracts entered 
into, and wrongs committed by her before marriage, and 
with tiie husband's liability for the same to the extent of 
any property of hers which he has acquired or become 
entitled to through her, after deducting any payments he 
has made, and any judgments bond fide recovered against 
him in respect of such liabilities of his wife. 

The liabilities of the wife arising before marriage 
are all that need to be provided for; because after 
marriage, she is, by sec. 1, liable as if she were single 
to the extent of her separate property, for all her debts 
and contracts, and for all wrongs she may commit. 

It is hardly necessary to point out, that separate 
property, and the restraint on anticipation which may 
be attached to it, are impossible except during marriage. 
And the woman's liability for debts incurred before 
marriage, and for wrongs committed by her before 
marriage, extends to all her property before marriage, . 
and, a&r marriage, to all that she can dispose of. 

These sections are valuable as exempting the husband 
from the burden arising from the wife's shares in a joint- 
stock company which is being wound up ; an exemption 
which the former M. W. P. Acts did not contain. The 
wife's debts as a contributory, whether before or after 
she is is put on the list of contributories, are now borne 
by her separate estate. Under the former Acts, coupled 
with the Companies' Acts, the husband could not escape 
lability if the wife was put on the list after marriage. 

The proviso at the end of sec. 18 preserves the 
liabilities of wives married before the 1st of January, 
1888, as they stood under the former Acts ; but stiU 
these wives would be liable to the extent of all their 
property which by this Act is made their separate 
property. (See the Table). This, however, is of little 
importance now as most of these liabilities are either 
satisfied or barred by lapse of time. 
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Sec. 14 contains the limitation of the husband's 
responsibility for the liabilities of his wife arising be- 
fore marriage, as already mentioned, but the proviso 
at the end preserves the liabilities of a husband married 
before the Act, as they stood. This is now of little 
importance owing to the lapse of time. 

The 16th section is only concerned with the action 
which a person, having a claim against the wife arising 
before her marriage, whether on contract or for a wrong, 
brings against the husband and wife, when the plaintiff 
chooses to sue the two together. He is not bound to 
sue any one but the wife, who, by sec. 1, is subject to be 
sued alone, whether for a contract or for a wrong, and 
whose separate property is responsible. The plaintiff 
will be very foolish to sue the husband unless there is 
good ground for supposing that he has become entitled 
to property of the wife, over and above what he has paid 
or is liable, under judgment, to pay for her antenuptial 
liabilities. Whether the wife has or has not sufficient 
separate property, present or in expectation, to satisfy 
the debt, the effect of suing the husband unsuccessfully 
will be to saddle the plaintiff with the husband's costs. 

To enable the husband, in estimating his liability, to 
take credit for a judgment, the Act requires the judg- 
ment to have been recovered bona fide ; but it is easy 
for the husband to protect himself by a friendly judg- 
ment, and hard for the creditor to find out whether the 
judgment is obtained in good faith or not. 

The joint action against the husband and wife may 
be continued against either after the death of the other, 
but the husband, unless he is the wife's personal repre- 
sentative, cannot be sued alone affcer the death of the 
wife. (See ch. xvii., s. 9). 

Sec. 23 of the Act of 1882 says that, for the purposes 
of the Act, the legal person^ representative of the 
married woman shall, in respect of her separate estate, 
have the same rights and liabilities as she would have 
had if living. This representative would be her execu- 
tor or administrator, but the term is said to include her 
husband, though he is neither, if by virtue of his marital 
right he has taken the chattels or the leasehold of his 
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deceased wife ; in which case he is liable to the extent 
of this property of hers for her debts incurred either 
before or after marriage unless the remedy for them is 
barred. (1891) 1 Q.B. 491. As to his marital right 
to chattels, see ch. III., s. 8, and to leases, ch. IV., 
s. 5. 

The action against the wife may, of course, be con- 
tinued against her executor or administrator, and her 
separate property made liable in his hands, and, by 
sec. 28, it would seem if the action be not commenced 
in the wife's lifetime, her executor or administrator 
may be sued and be answerable to the extent of the 
deceased wife's separate property. 

15. A special mode is provided by sec. 17 for deciding 
disputes between husband and wife ** as to the title to 
or possession of property." The disputes are to be de- 
cided in a summary way by summons before a judge. 
The summons is a writing directing the other party to 
appear before the judge, and show cause why tiie pro- 
perty should not be handed over to the possession of, or 
treated as belonging to, the party issuing the summona 
Both parties, or their solicitors, or counsel, thefi attend 
before the Judge at his chamber, or, if he thinks fit, in 
his private room, and he hears the evidence, usually on 
affidavit, adjourns the case if necessary for further evi- 
dence, and, when all is before him, makes an order as 
to the property. The judge may be either a judge of 
the High Court or of the County Court in England, or 
of the High Court or of a Civil Bill Court in Ireland, 
according as the property is in England or Ireland. 
The order made by any of these judges is subject to 
appeal, and from the County Court judge or the judge 
of the Civil Bill Court, the case may be removed by the 
respondent party where the property in question exceeds 
the amount over which those courts have jurisdiction. 

By sec. 28, the executor or administrator of a deceased 
wife may obtain such a summons, or may be directed 
to appear upon one, and enjoys the same rights, and is 
subject to the same jurisdiction as the wife when alive. 

If the dispute relates to any stock, funds, shares, or 
deposit in any company, etc., the latter may issue the 
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Bummons requiring the husband and wife to attend for 
the settlement of the question. 

16. Sec. 18 is concerned with a wife being executrix 
or administratrix ; that is, being named in a will and 
appointed by the Court of Probate as the person to 
execute the testator's wishes, or being the person ap- 
pointed by the same Court to administer the estate 
where the deceased person has died without a will, or 
where there is no executor. The section also relates to 
the wife being a trustee, which she may become, either 
under a will, or a deed, or other writing, or by word of 
mouth, or by operation of law without a word written 
or said. 

A married woman could always be a trustee and, 
with the consent of the husband, could always accept 
the office of executrix or administratrix. And a single 
woman who had become trustee, would remain so after 
marriage, and, if she had accepted either of the offices 
above mentioned, would continue to hold it after mar- 
riage. 

But the appointment of a married woman as trustee, 
executrix, or administratrix, was attended with incon- 
venience, because her husband, being liable for her 
breaches of trust or duty, had a control over her acts 
and over personal property vested in her in any of these 
fiduciary capacities. The personal property in fact 
passed into his legal owner^p, and could not be dealt 
with without his concurrence. The husband was joined 
with his wife as defendant in any proceeding for a 
breach of trust or duty on her part, and was individu- 
ally liable to make it good. 

To avoid both these difficulties, sec. 18 enacts that 
the wife who is trustee, executrix, or administratrix, 
alone or jointly with another or others, may sue and be 
sued in those capacities, and niay, without her husband 
and as if she were single, transfer or join in transferring 
•the annuities, stocks, funds, shares, etc., referred to in 
the section as ** aforesaid," meaning those mentioned 
in sees. 7, 8, and 9. 

Section 18 does not authorise the wife to deal, with- 
out her husband's concurrence, with any other personal 
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property, such as leases and chattels, vested in her in a 
fiduciary crpacity ; an omission for which there is the 
less reason as not only can she he sued alone, and there- 
fore be put to trouble through her husband's refusal to 
concur, but, by section 24, her husband is exempted 
from liability for her breaches of trust unless he has 
acted or intermeddled. 

The wife's power to deal with estates of inheritance, 
and life estates vested in her as trustee, is left wholly 
untouched by the Act. These she must convey as here- 
tofore by an acknowledged deed (see chap. IV., sec. 12) 
in which her husband concurs, unless she is a ** bare 
trustee,** in which case, by the Vendor's and Purchaser's 
Act, 1874, sec. 6, she may convey or surrender as if she 
were single. Lawyers are not quite agreed as to what a 
'* bare trustee "is, but such a person may be roughly 
described as a trustee with no duty to perform, and who 
holds the legal estate at the disposal of some person 
absolutely entitled, who may demand a conveyance. 
It is true that, by sees. 2 and 6, the wife, whether 
married before or after the Act, may acquire, hold, and 
dispose of as her separate property, all real and personal 
property; but ** separate property" means that in which 
she is beneficially interested, and can hardly be held to 
apply to trust property, in which she is not beneficially 
mterested. 

The Act does not expressly say that a wife may accept 
the office of executrix or administrairix without her 
husband's consent. 

17. In connection with sec. 18 let us consider sec. 24, 
which ought not to have been separated firom it. Sec. 
24 contains what is both puzzling and important. It 
says the word ** contract " in the Act, is to include the 
acceptance of any trust, or of the office of executrix or 
administratrix, and the provisions as to the wife's liability 
are to extend to any breach of trust or waste of trust 
property committed by her before or after marriage, as 
trustee, executrix, or administratrix. 

Again, tl^e husband is not to be liable for the wife's 
breaches of trust, whether committed before or after 
marriage, unless he has intermeddled. But, for all 
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breaches of contract committed by a woman after 
marriage, she alone, by sec. 1, is liable. If, therefore, 
the provisions as to the wife's liability on breaches of 
trust committed after marriage, are to be the same as 
those concerning her liability on breaches of contracts 
committed after marriage, that Hability is exclusive, 
and the husband is wholly exempt from penalty for her 
misdoings during the only period in which he could 
have a chance of controlling them. 

And for all breaches of contract committed by the 
wife before marriage, the husband is, by sec. 14, only 
liable to the extent of property of hers which he has got 
or could have got. So that the only case in which the 
husband could make himself liable by intermeddling 
would be where the breach of trust was committed by 
the wife before marriage, and then his liability would 
only extend to the property of hers which he had got, 
or could have got. He would thus be less liable for his 
wife's ante-nuptial breaches of trust than for her ante- 
nuptial breaches of other contracts, as to which no 
absence of intermeddling could save him from liabiHty 
to the extent mentioned. 

As long as trust property is in the hands of a married 
woman, the Court can make it answerabla for the trust 
as well as when it is in the hands of any other trustee, 
and it may be followed into the hands of other persons 
who have taken it with notice of the trust. But this 
section is concerned, not with the applicability of the 
trust property to the purposes of the trust, but with the 
liability of the married woman and her husband to make 
good her breaches of trust out of their own property, 
and the language used does not admit of reasonable 
interpretation 

The section will probably be construed to mean that 
the wife is liable for all her breaches of trust, whether 
as trustee, executrix, or administratrix, just as she is 
upon contracts ; that her husband is not hable for her 
ante-nuptial breaches of trust, even to the extent of her 
property which he has received, unless he has inter- 
meddled, but that if he has intermeddled he is to be 
liable individually, as he was before the Act, whether 
^Iie breach was before or after marriage. 
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18. Section 19 says that nothing in the Act " shall 
interfere with or affect any settlement or agreement for 
a settlement made or to be made^ whether before or after 
marriage, respecting the property of any married woman." 
The nature and effect of a settlement has been elsewhere 
explained (see chap. XI.). A settlement may be by the 
deed, will, or other gift of a third person giving property 
to a woman, or to a trustee for her separate use in the 
event of marriage, or if she is already married. Or the 
settlement may be made between the parties themselves 
before marriage, or may be made affcer marriage in pur- 
suance of an agreement made before marriage. Or the 
settlement or agreement may be wholly post-nuptial. 
These words, however, do not make any settlement or 
agreement for a settlement valid, which would not other- 
wise have been so. Ante-nuptial settlements or those 
made in pursuance of an ante-nuptial agreement, being 
made in consideration of marriage, are equivalent to 
purchases for value of the settled property, and so are 
good against creditors; but post-nuptial settlements, not 
being made on that consideration and being for the 
most part voluntary, are often subject to be set aside by 
persons who were creditors when the settlement was 
made. 

The restraint against anticipation may be contained 
in any of these kinds of settlements. It is a provision 
that the woman, while married, is not to be able to 
convey away, sell, encumber, or dispose of the principal 
or corptis of the property or its future income, but can 
only enjoy the income as it comes due. The restraint 
applies only to property given to, or settled on, the wife 
for her separate use (Stogdon v. Lee (1891), 1 Q.B. 661 
and see 1 Coll. 138) and terminates when the marriage 
ends and revives on another marriage. This restriction 
is kept in force by sec. 19, except that if it is contained 
in a settlement of the woman's own property, made or 
entered into by herself, it is not to be valid against debts 
contracted by her before marriage. That is to say, that 
if, whether before or after marriage, the woman, by a 
settlement, imposes upon herself a restraint upon anti- 
cipation, both the income and the principal will be 
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breaches of contract committed by a woman after 
marriage, she alone, by sec. 1, is liable. If, therefore, 
the provisions as to the wife's liability on breaches of 
trust committed after marriage, are to be the same as 
those concerning her liability on breaches of contracts 
committed after marriage, that liability is exclusive, 
and the husband is wholly exempt from penalty for her 
misdoings during the only period in which he could 
have a chance of controlling them. 

And for all breaches of contract committed by the 
wife before marriage, the husband is, by sec. 14, only 
liable to the extent of property of hers which he has got 
or could have got. So that the only case in which the 
husband could make himself Uable by intermeddling 
would be where the breach of trust was committed by 
the wife before marriage, and then his liability would 
only extend to the property of hers which he had got, 
or could have got. He would thus be less hable for his 
wife's ante-nuptial breaches of trust than for her ante- 
nuptial breaches of other contracts, as to which no 
absence of intermeddling could save him from liability 
to the extent mentioned. 

As long as trust property is in the hands of a married 
woman, the Court can make it answerable, for the trust 
as well as when it is in the hands of any other trustee, 
and it may be followed into the hands of other persons 
who have taken it with notice of the trust. But this 
section is concerned, not with the applicability of the 
trust property to the purposes of the trust, but with the 
liability of the married woman and her husband to make 
good her breaches of trust out of their own property, 
and the language used does not admit of reasonable 
interpretation 

The section will probably be construed to mean that 
the wife is liable for all her breaches of trust, whether 
as trustee, executrix, or administratrix, just as she is 
upon contracts ; that her husband is not liable for her 
ante-nuptial breaches of trust, even to the extent of her 
property which he has received, unless he has inter- 
meddled, but that if he has intermeddled he is to be 
liable individually, as he was before the Act, whether 
the breach was before or after marriage. 
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18. Section 19 says that nothing in the Act " shall 
interfere with or afifect any settlement or agreement for 
a settlement made or to be made^ whether before or after 
marriage, respecting the property of any married woman." 
The nature and effect of a settlement has been elsewhere 
explained (see chap. XI.). A settlement may be by the 
deed, will, or other gift of a third person giving property 
to a woman, or to a trustee for her separate use in the 
event of marriage, or if she is already married. Or the 
settlement may be made between the parties themselves 
before marriage, or may be made after marriage in pur- 
suance of an agreement made before marriage. Or the 
settlement or agreement may be wholly post-nuptial. 
These words, however, do not make any settlement or 
agreement for a settlement valid, which would not other- 
wise have been so. Ante-nuptial settlements or those 
made in pursuance of an ante-nuptial agreement, being 
made in consideration of marriage, are equivalent to 
purchases for value of the settled property, and so are 
good against creditors; but post-nuptial settlements, not 
being made on that consideration and being for the 
most part voluntary, are often subject to be set aside by 
persons who were creditors when the settlement was 
made. 

The restraint against anticipation may be contained 
in any of these kinds of settlements. It is a provision 
that the woman, while married, is not to be able to 
convey away, sell, encumber, or dispose of the principal 
or corpus of the property or its future income, but can 
only enjoy the income as it comes due. The restraint 
applies only to property given to, or settled on, the wife 
for her separate use (Stogdon v. Lee (1891), 1 Q.B. 661 
and see 1 Coll. 188) and terminates when the marriage 
ends and revives on another marriage. This restriction 
is kept in force by sec. 19, except that if it is contained 
in a settlement of the woman's own property, made or 
entered into by herself, it is not to be valid against debts 
contracted by her before marriage. That is to say, that 
if, whether before or after marriage, the woman, by a 
settlement, imposes upon herself a restraint upon anti- 
cipation, both the income and the principal will be 
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CHAPTER IX. 

BEMABKS ON THB EFFECT OF THE ACT OF 1882. 

1 . Husband and wife still one person in law, 

2. Husband still liable for wrongs committed by wife 
during marriage, 

8. What property of wife is beyond creditor's reach, 
4. Form of judgment a^gainst vrije, 
6. Wife cannot be imprisoned or, unless a trader, be made 
ba/nkrupt. 

6. Consequences, 

7. Conflict between separate property and conjugal duty, 

1. The unity of person existing at common law 
between husband and wife is not destroyed by the Mar- 
ried Woman's Property Act, 1882. A testator in 1887 
directed a share of a residue to be divided between his 
sister M. B., D. B., her husband and H. B., his step- 
daughter. It was held that the latter took one half, and 
the husband and wife took each a quarter ; the wife's 
quarter being her separate property. The husband and 
wife, it is true, were married before the Act, but this 
did not make any difference, as the property was ac- 
quired after the Act, and so came within s. 5. (89 Ch. 
D. 148; 42 Ch.D. 806; 1898, 2 Ch. 229; W.N. (1892) 
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^ut the married partners may contract with one 
another and may, therefore, buy and sell of and to one 
another. A husband sold his furniture and plate to his 
wife and gave a receipt for the money, expressing what 
it was received for. She sent the plate to her banker's, 
but the rest was used in common in the common dwell- 
ing. Part was then taken in execution by a creditor of 
l^e husband, and there was an interpleader on the 
claim of the wife. It was held that the receipt did not 
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the guardians, if it is of small amount, may deprive her 
of it, and so drive her into the poor-house, in order to 
maintain her husband there. 

The next section, without reheving the husband from 
any burden, mcJces the wife, who has separate property, 
as Hable as he is to maintain her pauper children and 
grandchildren. 

20. Section 24 also contains an interpretation of 
<* property ** so as to include, when used in the Act a 
thing in action or chose in action (see chap. iii.). This 
is important to be borne in mind, especially in reading 
sees. 1, 2, and 5 of the Act. The wife's choses in action 
being given to her as her separate property, sec. 12 
gives her the right to sue for them, even as against her 
husband, and sec. 18 renders her liable to claims upon 
choses in action, even at the suit of her husband. 
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was settled in Scott v. Morley, 20 Q.B.D. 120, as 
follows : — 

It is adjudged that the plamtiff recover £ and costs to be 

taxed against the [married woman] defendant, such sum and costs 
to be payable out of her separate property, as hereinafter men- 
tioned and not otherwise. And it is ordered that execution be 
limited to the separate property of the said [married woman] not 
subject to any restraint against anticipation, unless, by reason of 
sec. 19 of the Married Woman's Property Act, 1882, such property 
shall be liable to execution notwithstancung such restraint. 

The latter words have reference only to the case 
where the debt was contracted before marriage, and the 
settlement was made by the woman herself. 

Bat now the Act of 1898 has made all the property 
which the woman may have after she is " discoverte " 
{i.e,y after the marriage has ended) liable to answer the 
contracts which she makes otherwise than as agent. 
And so, when judgment is given against a married 
woman on a contract made after the 5th December, 
1898, this form will have to be altered by saying, " it 
is ordered that during her present or other marriage,'' 
etc., and perhaps there should be added a proviso fiiat 
when she is discoverte execution shall he unlimited. 

I ought to add here that the ]\iI.W.P. Acts have not 
taken away the wife's liability at common law upon 
contracts made by her before marriage. A married 
woman was sued on a bill of exchange accepted by her 
before marriage, and it was held that the plaintiff was 
entitled to judgment against her personally and not in 
the form used in Scott v. Morley, See Bobinson, King^ 
d Co. V. Lynes (1894), 2 Q.B.. 659— O.A. 

5. Not only cannot the property imder restraint be 
taken in execution or charged under such a judgment, 
but the woman cannot be committed under sec. 5 of the 
Debtors' Act« 1869, for having had the means to pay, 
and not having done so. The reason is that the mar- 
ried woman is imder no personal Uability to pay the 
money, which cannot, therefore, be said to be ** due 
from her.*' 

A bankruptcy notice cannot be issued by the creditor 
who has obtained such a judgment, so as to found a 
petition in default of payment; nor can a married 
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require registration as a bill of sale and that the wife 
had separate possession. The situation being consistent 
with the possession of either, the law would attribute 
the possession to the person who had the legal title. 
(1894) 2 Q.B. 18— C.A. 

2. The Act, while rendering the wife liable for wrongs 
committed by her, either before or after marriage, has 
only limited the liabihty of the husband, if sued jointly 
with her, for wrongs committed by her before marriage, 
and has left his liability for wrongs committed by her 
after marriage entirely unaffected. So that the husband 
can be sued jointly with his wife for a wrong committed 
by her after marriage, and he may be made individually 
liable to the extent of all his property, without being 
entitled to be re-couped out of her separate property 
(if any) under sec. 13. The Act, the Judges say, was 
intended to improve the condition of wives as regards 
property, and not for the relief of husbands : but the 
more simple explanation of the defect is that it was an 
accidental omission. 

8. The Act of 1882 has not very much enlarged the 
wife's power of contracting. Long before the Act the law 
allowed her to bind by her contracts whatever separate 
estate she had, if it was free from restraint against 
anticipation. All that the Act has done in this direction 
is to enable her to bind her future separate property. 

But though judgment may be recovered against her, 
all her property which she is restrained from anticipat- 
ing is placed by sec. 19 beyond the reach of her creditor. 
He cannot take it in execution, nor have a receiver 
appointed to take the income, nor obtain an order to 
charge it. Nor can he make it liable though it has 
fallen due and been received by the woman. During 
the marriage it is answerable for nothing except under 
the Act of 1893, where the wife sues and has to pay 
costs to the other side. (1894) 2 Q.B. 559— C.A. And 
even if the Court were inclined to regard the payment 
of her creditor as being ** for her benefit'* under section 
89 of the Conveyancing Act, 1881, her consent, required 
by the same section, would probably be refused. 

4. The form of a judgment against a married woman 
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Sec. 14 contains the limitation of the husband's 
responsibility for the liabilities of his wife arising be- 
fore marriage, as already mentioned, but the proviso 
at the end preserves the liabihties of a husband married 
before the Act, as they stood. This is now of little 
importance owing to the lapse of time. 

The 15 th section is only concerned with the action 
which a person, having a claim against the wife arising 
before her marriage, whether on contract or for a wrong, 
brings against the husband and wife, when the plaintiff 
chooses to sue the two together. He is not bound to 
sue any one but the wife, who, by sec. 1, is subject to be 
sued alone, whether for a contract or for a wrong, and 
whose separate property is responsible. The plaintiff 
will be very foolish to sue the husband unless there is 
good ground for supposing that he has become entitled 
to property of the wife, over and above what he has paid 
or is liable, under judgment, to pay for her antenuptial 
liabilities. Whether the wife has or has not sufficient 
separate property, present or in expectation, to satisfy 
the debt, the effect of suing the husband unsuccessfully 
will be to saddle the plaintiff with the husband's costs. 

To enable the husband, in estimating his liability, to 
take credit for a judgment, the Act requires the judg- 
ment to have been recovered bona fide ; but it is easy 
for the husband to protect himself by a friendly judg- 
ment, and hard for the creditor to find out whether the 
judgment is obtained in good faith or not. 

The joint action against the husband and wife may 
be continued against either after the death of the other, 
but the husband, unless he is the wife's personal repre- 
sentative, cannot be sued alone after the death of the 
wife. (See ch. xvii., s. 9). 

Sec. 23 of the Act of 1882 says that, for the purposes 
of the Act, the legal persongi representative of the 
married woman shall, in respect of her separate estate, 
have the same rights and liabilities as she would have 
had if living. This representative would be her execu- 
tor or administrator, but the term is said to include her 
husband, though he is neither, if by virtue of his marital 
right he has taken the chattels or the leasehold of his 
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deceased wife ; in which case he is liable to the extent 
of this property of hers for her debts incurred either 
before or after marriage unless the remedy for them is 
barred. (1891) 1 Q.B. 491. As to his marital right 
to chattels, see ch. III., s. 8, and to leases, ch. IV.^ 
s. 5. 

^ The action against the wife may, of course, be con- 
tinued against her executor or administrator, and her 
separate property made liable in his hands, and, by 
sec. 28, it would seem if the action be not commenced 
in the wife's lifetime, her executor or administrator 
may be sued and be answerable to the extent of the 
deceased wife's separate property. 

15. A special mode is provided by sec. 17 for deciding 
disputes between husband and wife ** as to the title to 
or possession of property." The disputes are to be de- 
cided in a summary way by summons before a judge. 
The summons is a writing directing the other party to 
appear before the judge, and show cause why the pro- 
perty should not be handed over to the possession of, or 
treated as belonging to, the party issuing the summons. 
Both parties, or their solicitors, or coimsel, theti attend 
before the Judge at his chamber, or, if he thinks fit, in 
his private room, and he hears the evidence, usually on 
affidavit, adjourns the case if necessary for further evi- 
dence, and, when all is before him, makes an order as 
to the property. The judge may be either a judge of 
the High Court or of the County Court in England, or 
of the High Court or of a Civil Bill Court in Ireland, 
according as the property is in England or Ireland. 
The order made by any of these judges is subject to 
appeal, and from the County Court judge or the judge 
of the Civil Bill Court, the case may be removed by the 
respondent party where the property in question exceeds 
the amount over which those courts have jurisdiction. 

By sec. 28, the executor or administrator of a deceased 
wife may obtain such a summons, or may be directed 
to appear upon one, and enjoys the same rights, and is 
subject to the same jurisdiction as the wife when alive. 

If the dispute relates to any stock, funds, shares, or 
deposit in any company, etc., the latter may issue the 
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summons requiring the husband and wife to attend for 
the settlement of tibe question. 

16. Sec. 18 is concerned vrith a wife being executrix 
or administratrix ; that is, being named in a will and 
appointed by the Court of Probate as the person to 
execute the testator's wishes, or being the person ap- 
pointed by the same Court to administer the estate 
where the deceased person has died without a will, or 
where there is no executor. The section also relates to 
the wife being a trustee, which she may become, either 
imder a will, or a deed, or other writing, or by word of 
mouth, or by operation of law without a word written 
or said. 

A married woman could always be a trustee and, 
with the consent of the husband, could always accept 
the office of executrix or administratrix. And a single 
woman who had become trustee, would remain so after 
marriage, and, if she had accepted either of the offices 
above mentioned, would continue to hold it after mar- 
riage. 

But the appointment of a married woman as trustee, 
executrix, or administratrix, was attended with incon- 
venience, because her husband, being liable for her 
breaches of trust or duty, had a control over her acts 
and over personal property vested in her in any of these 
fiduciary capacities. The personal property in fact 
passed into Ms legal owner^p, and could not be dealt 
with without his concurrence. The husband was joined 
with his wife as defendant in any proceeding for a 
breach of trust or duty on her part, and was individu- 
ally liable to make it good. 

To avoid both these difficulties, sec. 18 enacts that 
the wife who is trustee, executrix, or administratrix, 
alone or jointly with another or others, may sue and be 
sued in those capacities, and may, without her husband 
and as if she were single, transfer or join in transferring 
•the annuities, stocks, funds, shares, etc., referred to in 
the section as ** aforesaid,'' meaning those mentioned 
in sees. 7, 8, and 9. 

Section 18 does not authorise the wife to deal, with- 
out her husband's concurrence, with any other personal 
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property, such as leases and chattels, vested in her in a 
fiduciary crpacity ; an omission for which there is the 
less reason as not only can she he sued alone, and there- 
fore be put to trouble through her husband's refusal to 
concur, but, by section 24, her husband is exempted 
from liability for her breaches of trust unless he has 
acted or intermeddled. 

The wife's power to deal with estates of inheritance, 
and life estates vested in her as trustee, is left wholly 
untouched by the Act. These she must convey as here- 
tofore by an acknowledged deed (see chap. IV., sec. 12) 
in which her husband concurs, unless she is a *' bare 
trustee," in which case, by the Vendor's and Purchaser's 
Act, 1874, sec. 6, she may convey or surrender as if she 
were single. Lawyers are not quite agreed as to what a 
** bare trustee '* is, but such a person may be roughly 
described as a trustee with no duty to perform, and who 
holds the legal estate at the disposal of some person 
absolutely entitled, who may demand a conveyance. 
It is true that, by sees. 2 and 5, the wife, whether 
married before or c^ter the Act, may acquire, hold, and 
dispose of as her separate property, all real and personal 
property; but ** separate property'* means that in which 
she is beneficially interested, and can hardly be held to 
apply to trust property, in which she is not beneficially 
mterested. 

The Act does not expressly say that a wife may accept 
the office of executrix or administratrix without her 
husband's consent. 

17. In connection with sec. 18 let us consider sec. 24, 
which ought not to have been separated from it. Sec. 
24 contains what is both puzzling and important. It 
says the word ** contract " in the Act, is to include the 
acceptance of any trust, or of the office of executrix or 
administratrix, and the provisions as to the wife's liability 
are to extend to any breach of trust or waste of trust 
property committed by her before or after marriage, as 
trustee, executrix, or administratrix. 

Again, tl^e husband is not to be liable for the wife's 
breaches of trust, whether committed before or after 
marriage, unless he has intermeddled. But, for all 
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breaches of contract committed by a woman after 
marriage, she alone, by sec. 1, is liable. If, therefore, 
the provisions as to the wife's liabihty on breaches of 
trust committed after marriage, are to be the same as 
those concerning her liability on breaches of contracts 
committed after marriage, that liabihty is exclusive, 
and the husband is wholly exempt from penalty for her 
misdoings during the only period in which he could 
have a chance of controlling them. 

And for all breaches of contract committed by the 
wife before marriage, the husband is, by sec. 14, only 
liable to the extent of property of hers which he has got 
or could have got. So that the only case in which the 
husband could make himself liable by intermeddling 
would be where the breach of trust was committed by 
the wife before marriage, and then his liability would 
only extend to the property of hers which he had got, 
or could have got. He would thus be less liable for his 
wife's ante-nuptial breaches of trust than for her ante- 
nuptial breaches of other contracts, as to which no 
absence of intermeddling could save him from liabihty 
to the extent mentioned. 

As long as trust property is in the hands of a married 
woman, the Court can make it answerable, for the trust 
as well as when it is in the hands of any other trustee, 
and it may be followed into the hands of other persons 
who have taken it with notice of the trust. But this 
section is concerned, not with the applicability of the 
trust property to the purposes of the trust, but with the 
liabihty of the married woman and her husband to make 
good her breaches of trust out of their own property, 
and the language used does not admit of reasonable 
interpretation 

The section will probably be construed to mean that 
the wife is Uable for all her breaches of trust, whether 
as trustee, executrix, or administratrix, just as she is 
upon contracts ; that her husband is not hable for her 
ante-nuptial breaches of trust, even to the extent of her 
property which he has received, unless he has inter- 
meddled, but that if he has intermeddled he is to be 
liable individually, as he was before the Act, whether 
Hhe breach was before or after marriage. 



OHAPTEB Vm. 81 

18. Section 19 says that nothing in the Act " shall 
interfere with or affect any settlement or agreement for 
a settlement made or to be made, whether before or after 
marriage, respecting the property of any married woman." 
The nature and effect of a settlement has been elsewhere 
explained (see chap. XI.). A settlement may be by the 
deed, will, or other gift of a third person giving property 
to a woman, or to a trustee for her separate use in the 
event of marriage, or if she is already married. Or the 
settlement may be made between the parties themselves 
before marriage, or may be made after marriage in pur- 
suance of an agreement made before marriage. Or the 
settlement or agreement may be wholly post-nuptial. 
These words, however, do not make any settlement or 
agreement for a settlement valid, which would not other- 
wise have been so. Ante-nuptial settlements or those 
made in pursuance of an ante-nuptial agreement, being 
made in consideration of marriage, are equivalent to 
purchases for value of the settled property, and so are 
good against creditors; but post-nuptial settlements, not 
being made on that consideration and being for the 
most part voluntary, are often subject to be set aside by 
persons who were creditors when the settlement was 
made. 

The restraint against anticipation may be contained 
in any of these kinds of settlements. It is a provision 
that the woman, while married, is not to be able to 
convey away, sell, encumber, or dispose of the principal 
or corpus of the property or its future income, but can 
only enjoy the income as it comes due. The restraint 
applies only to property given to, or settled on, the wife 
for her separate use (Stogdon v. Lee (1891), 1 Q.B. 661 
and see 1 Coll. 188) and terminates when the marriage 
ends and revives on another marriage. This restriction 
is kept in force by sec. 19, except that if it is contained 
in a settlement of the woman's own property, made or 
entered into by herself, it is not to be valid against debts 
contracted by her before marriage. That is to say, that 
if, whether before or after marriage, the woman, by a 
settlement, imposes upon herself a restraint upon anti- 
cipation, both the income and the principal will be 
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available to satisfy a judgment obtained by a creditor 
to whom she had contracted a debt before marriage. 

The word ** debts ' is not usually read so as to in- 
clude a claim for damages for a wrong, and I presume 
a plaintiff who recovered against the wife for a wrong 
(or tort) committed by her before marriage, could not 
make the body of the property, if protected by a restraint 
on anticipation, available to satisfy his judgment. 

It will be observed that the only restraint on antici- 
pation which the Court will set at nought in favour of 
an ante-nuptial creditor, is a restraint contained in a 
settlement of the woman's own property made by her- 
self. The Courts will still give effect to such a restraint, 
if contained in a settlement or gift by a third party, or 
if contained in a settlement made between the man and 
woman, before or after marriage, as long as it is not a 
settlement of her ** own property." 

It is only in the case of a married woman that the 
restraint on anticipation has any effect, for, in whatever 
gifii or settlement it is contained, it does not operate 
until marriage, and it ceases upon widowhood. 

The proviso at the end of the section, that no settle- 
ment or agreement for a settlement should have greater 
validity against the creditors of a woman than a like 
settlement or agreement would have against the creditors 
of a man, is to be understood by reference to what has 
already been explained as to what kinds of settlements 
are invalid as against creditors. 

19. By section 20, where the husband of any woman 
having separate property becomes chargeable to a parish 
or union in England, me guardians of the poor may 
make the wife pay, out of her separate property, for her 
husband's maintenance, and, if. the husband receives 
poor relief in Ireland, the cost price of the relief given 
to him is made a debt recoverable from the wife. 

As I read the section, in order to make the wife liable, 
she must have the separate property at the time when 
the husband becomes chargeable ; so that, if a friend, 
seeing her husband a pauper, leaves her, or gives her, 
money it cannot be touched. 

Under this section, where the wife's property is liable, 
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the guardians, if it is of small amount, may deprive her 
of it, and so drive her into the poor-house, in order to 
maintain her husband there. 

The next section, without relieving the husband from 
any burden, makes the wife, who has separate property, 
as liable as he is to maintain her pauper children and 
grandchildren. 

20. Section 24 also contains an interpretation of 
<* property " so as to include, when used in the Act a 
thing in action or cho$e in action (see chap. iii.). This 
is important to be borne in mind, especially in reading 
sees. 1, 2, and 5 of the Act. The wife's choses in action 
being given to her as her separate property, sec. 12 
gives her the right to sue for them, even as against her 
husband, and sec. 18 renders her liable to claims upon 
choses in action, even at the suit of her husband. 
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CHAPTER IX. 

BEMABKS ON THE BFFEOT OF THE AOT OF 1882. 

1. Husband and wife still one person in law. 

2. Husband still liable for wrongs committed by wife 
during marriage, 

8. What property of wife is beyond creditor's reach, 

4. Form of judgment against wife, 

5. Wife cannot be imprisoned or, unless a trader, be made 
bankrupt* 

6. Consequences, 

7. Conflict between separate property and conjugal duty, 

1. The unity of person existing at common law 
between husband and wife is not destroyed by the Mar- 
ried Woman's Property Act, 1882. A testator in 1887 
directed a share of a residue to be divided between his 
Bister M. B., D. B., her husband and H. B., his step- 
daughter. It was held that the latter took one half, and 
the husband and wife took each a quarter ; the wife's 
quarter being her separate property. The husband and 
wife, it is true, were married before the Act, but this 
did not make any difference, as the property was ac- 
quired after the Act, and so came within s. 6. (89 Ch. 
D. 148; 42 Ch.D. 806; 1898, 2 Oh. 229; W.N. (1892) 
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But the married partners may contract with one 

another and may, therefore, buy and sell of and to one 
another. A husband sold his furniture and plate to his 
wife and gave a receipt for the money, expressing what 
it was received for. She sent the plate to her banker's, 
but the rest was used in common in the common dwell- 
ing. Part was then taken in execution by a creditor of 
the husband, and there was an interpleader on the 
claim of the wife. It was held that the receipt did not 



GHAPTEB IX. 85^ 

require registration as a bill of sale and that the wife 
had separate possession. The situation being consistent 
with the possession of either, the law would attribute 
the possession to the person who had the legal title. 
(1894) 2 Q.B. 18— O.A. 

2. The Act, while rendering the wife liable for wrongs 
committed by her, either before or after marriage, has 
only limited the Habihty of the husband, if sued jointly 
with her, for wrongs committed by her before marriage, 
and has left his liability for wrongs committed by her 
after marriage entirely unafTected. So that the husband 
can be sued jointly with his wife for a wrong committed 
by her after marriage, and he may be made individually 
liable to the extent of all his property, without being 
entitled to be re-couped out of her separate property 
(if any) under sec. 18. The Act, the Judges say, was 
intended to improve the condition of wives as regards 
property, and not for the relief of husbands : but the 
more simple explanation of the defect is that it was an 
accidental omission. 

8. The Act of 1882 has not very much enlarged the 
wife's power of contracting. Long before the Act the law 
allowed her to bind by her contracts whatever separate 
estate she had, if it was free from restraint against 
anticipation. All that the Act has done in this direction 
is to enable her to bind her future separate property. 

But though judgment may be recovered against her, 
all her property which she is restrained from anticipat- 
ing is placed by sec. 19 beyond the reach of her creditor. 
He cannot take it in execution, nor have a receiver 
appointed to take the income, nor obtain an order to 
charge it. Nor can he make it Hable though it has 
fallen due and been received by the woman. During 
the marriage it is answerable for nothing except under 
the Act of 1893, where the wife sues and has to pay 
costs to the other side. (1894) 2 Q.B. 559— C.A. And 
even if the Court were inclined to regard the payment 
of her creditor as being ** for her benefit" under section 
89 of the Conveyancing Act, 1881, her consent, required 
by the same section, would probably be refused. 

4. The form of a judgment against a married woman 
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was settled in Scott v. Morley, 20 Q.B.D. 120, as 
follows : — 

It is adjudged that the plaintiff recover £ and costs to be 

taxed against the [married woman] defendant, such sum and costs 
to be payable out of her separate property, as hereinafter men- 
tioned and not otherwise. And it is ordered that execution be 
limited to the separate property of the said [married woman] not 
subject to any restraint against anticipation, unless, by reason of 
sec. 19 of the Married Woman's Property Act, 1882, such property 
shall be liable to execution notwithstanmng such restraint. 

The latter words have reference only to the case 
where the debt was contracted before marriage, and the 
settlement was made by the woman herself. 

Bat now the Act of 1898 has made all the property 
which the woman may have after she is ** discoverte " 
{i.e., after the marriage has ended) liable to answer the 
contracts which she makes otherwise than as agent. 
And so, when judgment is given against a married 
woman on a contract made after the 5th December, 
1898, this form will have to be altered by saying, ** it 
is ordered that during her present or other marriage/' 
etc., and perhaps there should be added a proviso tiiat 
when she is discoverte execution shall be unlimited. 

I ought to add here that the M.W«F. Acts have not 
taken away the wife's Hability at common law upon 
contracts made by her before marriage. A married 
woman was sued on a bill of exchange accepted by her 
before marriage, and it was held that the plaintiff was 
entitled to judgment against her personally and not in 
the form used in Scott v. Morley. See Robinson, King^ 
d Go. V. Lynes (1894), 2 Q.B.. 659— C.A. 

6. Not only cannot the property under restraint be 
taken in execution or charged under such a judgment, 
but the woman cannot be committed under sec. 5 of the 
Debtors' Act, 1869, for having had the means to pay, 
and not having done so. The reason is that the mar- 
ried woman is under no personal Hability to pay the 
xnoney, which cannot, therefore, be said to be ^' due 
from her." 

A bankruptcy notice cannot be issued by the creditor 
who has obtained such a judgment, so as to found a 
petition in default of payment; nor can a married 
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woman who is not a trader be bankrupt at all, nor, if 
bankrupt, can she be made to exercise a power of 
appointment in favour of her creditors. 

6. So that a married woman against whom there is 
a judgment may live on the income of the property 
which she is restrained from anticipating, without pay- 
ing a farthing in satisfaction of the judgment. 

7. In conclusion I may be allowed to point out a 
confliction between the wife's right to separate property, 
and the husband's conjugal rights. It is a confliction 
which existed before the Act, but which is accentuated 
by the enlargement effected by the Act in the area of 
separate property. Where the woman's property is 
separate, she is entitled to keep her husband away 
from it, and use it herself and let any one else use 
it. If this property is a house, she may live in it, 
and let anybody else into it, and keep her husband 
out of it. Living in the house may be the best or the 
only way of enjoying that particular article of property, 
and her husband may be unable or unwilling to live there. 
In that case, if she enjoys the property she neglects her 
conjugal duties, and, if she performs her conjugal duties, 
she does not enjoy the property. This difficulty has 
already cast its shadow across our Courts. 
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CHAPTEB X. 

OTHEB BEOENT ENACTMENTS AS TO MARBIED WOMEN'S 

STATUS AND PBOPEBTT. 

1. The Naturalization Act, 1870. 

2. The Married Women* s Property [Scotland) Acts 
1877 and 1881. The Married Women^a Poludea of 
Assurance (Scotland) Act, 1880. 

8. The Settled Estates Act, 1877. 

4. The Settled Land Act, 1882. 

5. The Conveyancing and Law of Property Act^ 1881, 

6. The Land Transfer Act, 1876. 

7. The Agi'icultural Holdings Act, 1883. 
'. The Intestates Estates Act, 1890. 

[\ The Trustee Acts, 1888 and 1898. 

1. As to the national status of married women and 
infant cMdren, " The Naturalization Act, 1870/' sec. 
10 enacts as follows : — 

i. A married woman shall be deemed to be a subject of the state 
of which her husband is for the time being a subject. 

ii. A widow being a natural-born British subject, who has 
become an alien by or in consequence of her marriage, shall be 
deemed to be a statutory alien, and may as such at any time 
during widowhood obtain a certificate of re-admission to British 
nationality in manner provided by this Act. 

iii. Where the father being a British subject, or the mother 
bein^ a British subject and a widow, becomes an alien in pursuance 
of this Act, every child of such father or mother who during infancy 
has become resident in the country where the father or mother is 
naturalized, and has according to the laws of such country 
become naturalized therein, shall be deemed to be a subject of 
the state of which the father or mother has become a subject, and 
not a British subject. 

iv. Where the father, or the mother being a widow, has obtained 
a certificate of re-admission to British nationality, every child of 
such father or mother who during infancy has become resident in 
the British dominions with such rather or mother, shall be deemed 
to have resumed the position of a British subject to all intents. 

y. Where the father, or the mother being a widow, has obtained 
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a certificate of naturalization in the United Kingdom, every child 
of such father or mother, who during infancy has become resident 
with such father or mother in any part of the United Kingdom, 
shall be deemed to be a naturalized British subject. 

And by sec. 8 of " The Naturalization Act, 1872,'' it 
is enacted that 

Nothing contained in <*The Naturalization Act, 1870," shall 
deprive any married woman of any estate or interest in real or 
personal property, to which she may have become entitled pre- 
viously to the passing of that Act L12th May, 1870], or affect such 
estate or interest to ner prejudice. 

2. " The Married Women's Property (Scotland) Act, 
1877,** which applies only to Scotland, removes from 
the husband's control the wages and earnings, of any 
married woman gained by her after the 1st of January, 
1878, in any employment, occupation or trade in which 
she is engaged, or in any business which she carries on 
under her own name, and also any money or property 
which she acquires after the same date, through the 
exercise of any literary, artistic or scientific skill, and 
all investments thereof, and puts all these interests in 
the position of property settled to her sole and separate 
use for which her receipts are a good discharge. 

In marriages after the 1st of January, 1878, the Act 
Umits the husband's liabilty for his wiUfe's ante-nuptial 
debts to the same kinds of property as are mentioned 
in sec. 14 of the English M. W. P. Act, 1882. 

" The Married Women's Property (Scotland) Act 
1881 " was passed on the 18th of July, 1881, and 
enacts that, where a marriage is contracted after the 
passing of the Act, and the husband is at the time 
domiciled in Scotland, the whole movable estate of the 
wife acquired during the marriage, shall vest in her as 
her separate estate. The income is also her separate 
estate, but she cannot dispose of prospective income 
or principal without her husband's consent. Her 
separate estate, if placed in her name or of a sort not 
susceptible of documentary title is to be exempt from 
execution for her husband's debts ; but if her property 
is mixed with his, it becomes assets in his estate, and 
she is postponed to his other creditors. 
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A wife married after the passing of the Act takes 
the rents, and produce of her heritable property, free 
from her husband's control. 

Where the woman was married before the Act, the 
Act is to apply, if the husband has not made an irre- 
vocable provision for her in case she survives, and, is 
to apply as to her moveable and heritable property 
acquired after the passing of the Act. 

Power is given to parties married before the Act, 
to come under its provisions by registering a joint deed. 

The power to make an ante-nuptial settlement, and 
the effect of it when made are expressly reserved. 

" The Married Women's Policies of Assurance (Scot- 
land) Act, 1880, enables a wife domiciled in Scotland 
to enect an insurance on her own life or her husband's 
for her separate use, and gives to Scotch husbands and 
wives the same powers of insuring for the benefit of 
the other party to the marriage or the children, or both, 
as are given by the M. W. P. Act, 1882. 

8. '' The Settled Estates Act, 1877," was passed to 
enable leases for fixed terms of years to be granted 
by the person entitled to a present limited interest 
in the l£Uid so as to be valid after his death against 
the persons having the succeeding interests. In the 
case of settled estates, this has to be done on an appli- 
cation to the Chancery Division, and usually with the 
consent of the other persons having subsequent beneficial 
interests. 

Section 52 of the Act enables a married woman, 
whether of full age or not, to make, or consent to, 
any such application, but subject to her being examined 
apart from her husband, in the mode provided by sees. 
50 and 51, as to her being aware of the nature and 
effect of the application and her consenting thereto. 

As regards unsettled estates, the same Act, by sees. 
46 and 47, enables a husband who is in receipt of 
the rents and profits in right of a wife seized in fee- 
simple or as tenant by the courtesy (see chap, iv, sees. 
10, 11,) and a wife who is in possession as a dowager 
(see chap, iv, sec. 9), to grant leases of all except the 
principal mansion house, its demesnes and the lands 
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usually occupied therewith, for not more than 21 years 
where the lands are in England, and not more than 85 
years where the lands are in Ireland. And such leases, 
if otherwise framed, as required by sec. 46, will, by the 
next section, be good against the persons entitled to the 
land on the death of the grantor. A husband married 
since 1882, or whose wife acquired her land since 1882 
cannot be in receipt of the rents, and profits in right of 
his wife; but he can still be tenant by the courtesy 
when she dies. 

4. "The Settled Land Act, 1882*' was passed to 
enable the tenant for life of land under a settlement 
to sell^ lease, and make improvements on the land. 

The term " tenant for life '* means the person or 
persons beneficially entitled to the rents and profits 
of settled land for his or their lives. 

If the tenant for life sells the property, the sale 
moneys form "capital money'* under the Act, which 
may be spent in the discharge of incumbrances, or in 
improvements, or in the purchase of other lands, or may 
be handed over to any person who would have been 
absolutely entitled to the Land sold. It is to be treated 
as land for the purposes of transmission and descent and 
is not to be distributed like personal property (see chap, 
iii., s. 6), and, the income arising from it is to go to 
the person who would have been entitled to the income 
of the land sold. 

If the tenant for Ufe grants a lease of the land, the 
lease is binding, after his death, on the persons who are 
to succeed him under the settlement, and the rents are 
then received by them. 

The principal mansion, its demesnes and the lands 
usually occupied with it, are not to be sold or leased by 
the tenant for life without the consent of the trustees or 
an order of the Court. 

The husband who is tenant for life by the courtesy of 
his wife's lands is to be in the same position under this 
Act as if he were tenant for life under a settlement made 
by his wife (Settled Land Act, 1884, s. 8), and so he can 
bind her heirs and those who take after him by selling, 
or leasing, under the Act of 1882. 
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The 61st section of the Settled Land Act, 1882, 
enacts as follows : — 

Where a married woman who, if she had not been a married 
woman, would have been a tenant for life, or would have had the 
powers of a tenant for life under the foregoing provisions of this 
Act, is entitled for her separate use, or is entitled under any 
statute passed, or to be passed, for her separate property or as a 
femme sole, then she, without her husband, shall have the powers 
of a tenant for life under this Act. (Sub-sec. 2. ) 

Where she is entitled otherwise than as aforesaid, then she and 
her husband together shall have the powers of a tenant for life 
under this Act. (Sub-sec. 3.) 

The provisions of this Act referring to a tenant for life and a 
settlement and settled land shall extend to the married woman 
without her husband, or to her and her husband together, as the 
case may require, and to the instrument under which her estate or 
interest arises, and to the land therein comprised. (Sub-sec. 4.) 

The married woman may execute, make and do all deeds, 
instruments and things necessary or proper for giving efifect to this 
section. (Sub-sec. 6.) 

A restraint on anticipation in the settlement shall not prevent 
the exercise by her of any power under this Act. (Sub-sec. 6.) 

5. On the subject mentioned in the last sub-section, 
" The Conveyancing and Law of Property Act, 1881," 
gives power to the Court, by sec. 89, for the future to 
bind by judgment or order a married woman's interest 
in any property, notwithstanding her being restrained 
from anticipation, if she consents thereto and it appears 
to the Court to be for her benefit to do so. 

Section 40 of the same Act, says that in future : — 

"A married woman, whether an infant or not, shall by vuiiue of 
this Act, have power, as if she were unmarried and of full age, by 
deed to appoint an attorney on her behalf, for the purpose of 
executing any deed or doing any other act, which she might her- 
self execute or do ; and the provisions of this Act relating to . 
powers of attorney shall apply thereto." 

This does not empower a wife to appoint an attorney 
to execute a deed which requires acknowledgment (see 
chap, iy., s. 12), and of course, does not enable her to 
part with the future income of property which she is 
restrained from anticipating, by giving the right to receive 
it to an attorney appointed for tiiat purpose. 

Section 60 of the same Act provides that, for the 
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future '< freehold land, or a tbiDg in action, may be 
conveyed by a person to himself jointly with another 
person, by the like means by whicln :•; might be conveyed 
by him to another person ; and may in hke manner, be 
conveytid by a husband to his wife, and by a wife to her 
husband, alone or jointly with another person." 

6. " The Land Transfer Act, 1876," was passed to 
enable people with good titles to land to have them- 
selves registered as owners, so that all subsequent con- 
veyances and dealings with the land rhould be effected by 
registration in a manner commonly used in some of the 
colonies, but not yet popular in England. Section 87 
says that a married woman entitled tor her f^.eparate use 
and not restrained from anticipation, who desires to 
consent or become party to any proceeding under the 
Act, is to be deemed to be an unmarrlod woman, but 
that any other married woman must be examined apart 
from her husband, and the Court may appoint a ^^ next 
friend ** to act for her. 

7. '' The Agricultural Holdings^ Act, 1888," is to 
enable tenants to obtain from their landlords, on the 
expiration of the tenancy, compensation for certain 
improvements. When the amount is not settled by 
agreement, as it usually is, the mode provided by the 
Act is an arbitration, with an appeal to the County 
Court, where the amount claimed exceeds £100. And 
sec. 26 enacts that where a married woman requires to 
have a "next friend " for the purposes of the Act, the 
County Court may appoint, and may remove, him ; that 
where a wife married before the 1st January, 1883, is 
entitled, for her separate use, to land, her title to which 
accrued before that day, and is not restrained from 
anticipation, she shall be regarded, for the purposes of 
the Act, as if unmarried ; but that if she is not entitled 
to her separate use or, being so, is restrained from 
anticipation, her husband must concur in what she does 
under the Act, and she must also be examined apart 
from him by a County Court Judge to see that she 
understands and consents to it. 

8. The Intestates Estates Act, 1890, which applies 
to the property of a man who dies after the 1st Sept., 
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1890, intestate, and leaving a widow bnt no children, 
gives the widow a charge of £500 upon all the property 
of the deceased without prejudice to her distributive 
share of what remains after payment of that sum. See 
ch. xviii., s. 1 and Appendix. 

9. "The Trustee Act, 1898," has to do with the 
liabilities of executors and administrators, and of trus- 
tees, whether the latter be expressly appointed or are 
deemed trustees by construction or implication of law. 

Sec. 46 is framed for the prevention of an injustice 
suffered by trustees who have been cajoled by a married 
woman into letting her have the handling of her trust 
property in breach of the trust, on a promise to hold 
them harmless. It says : — 

" Where a trustee commits a breach of trust at the instigation, 
or request, or with the consent, in writing, of a beneficiary, the 
High Court may, if it thinks fit, <md notvMstanding that the hent' 
ficw/ry may be a married woman entitled for her separate use, and 
restrained from anticipation, make such order as the Court shall 
seem just for impounding all or any part of the interest of the 
beneficiary in the trust estate, by way of indemnity to the trustee 
or person claiming through him. ' 

And this is to apply not only to fature breaches of 
trust, but to those already committed, unless a proceed- 
ing is pending in respect of them, on the 2drd Sept., 
1898, and had been commenced before the 24th Dec, 
1888. 

Section 8 of the Trustee Act, 1888, which is unre- 
pealed, says that where, in proceedings commenced 
after the 1st January, 1890, the trustee is sued for any 
fraud or fraudulent breach of trust, to which he was a 
party, or to recover trust properly, or the proceeds 
thereof, still retained by the trustee, or previously re- 
ceived by him, and converted to his use, the trustee, or 
any person claiming through him, cannot take advan- 
tage of the statutes limiting the time within which 
proceedings may be taken, and [such proceedings are 
not barred by any lapse of time. 

But (by sec. 8) if, after the 1st of January, 1890, the 
trustee, or any person claiming through him, is sub- 
jected to any otJier proceeding for breach of trust, or to 
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recover trust property, by a beneficiary who is entitled 
to an interest in possession, the defendant may take 
advantage of the statute of limitations, even though the 
plaintiff is a married woman entitled in possession for 
her separate use, and whether with or without a 
restraint upon anticipation. 
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CHAPTER XI. 

OF BfABBIAGE SETTLEMENTS. 

1 . Settlements as tieedful as before M. W. P^ Act, 1882. 

2. What property is the subject of settlement. 

8. Settlement of intended wife's future property, 

4. Covenant to settle such property must be made by 
wife. 

5. Wife may subject her property to restraint on 
anticipation, 

6. Form of agreement for settlement of all present 
and future property, 

7. Bequisites of agreement for a settlements 

8. Nature of a settlement as regards land. 

9. Its operation, 

10. Simpler mode of settling land for children equally, 

11. Who can enforce execution of settlement, 

12. Meaning of "trustee" and ** beneficial owner." 
18. Settlement of wife's personal estate. 

14. Settlement useless without limitations over or res- 
traint on anticipation, 

15. Separate use and restraint operate only during 
marriage, 

16. Husband or wife unable to perform covenant to 
settle future property, 

17. Consent of husband enables wife to sell property 
acquired before 1888, and not separate, 

18. She may sell it where separate without such con- 
sent. 

19. Power of appointment given to wife by settlement, 

20. Personalty in possession and life estates, when- 
ever acquired, of wife whenever married, 

21. Reversion of personalty belonging to wife married 
before 1888. 

22. When concurrence of husband in deed requiring 
acknowledgment may be dispensed with. 

28. Ultimate trust for " next-of-kin '* or " personal 
representatives." 

24. How far settlement a protection against creditors. 

25, Powers of Divorce Court to re-model settlement. 
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1. The position which persons, who married without 
a settlement, occupied before the Married Women's 
Property Acts, has been explained in chaps, iii. and iv. 
and the effects of the chief three of these Acts on the 
rights of the parties, has been set forth in chaps, vii., 
viii., and ix. I now proceed to point out the uses and 
the nature of a marriage settlement. 

It is a mistake to suppose that the M. W. P. Act, 
1882, has rendered settlements unnecessary. As regards 
the husband's property, the Act has not affected it, and 
the security afforded by a settlement against misfortune 
or extravagance is still desirable as regards him. 

As regards the woman, a settlement is no longer 
needed for giving her the control of her property. The 
Act of 1882 gives the woman married after 1882 all 
the rights which she had under the Act of 1870, and all 
property her title to which accrues after 1882, and gives 
to the woman married after 1882, all the property which 
she has at marriage, and all property her title to which 
accrues afterwards. But the more complete the woman's 
power of disposing of her property is, the more neces- 
sary it becomes to protect her from wasting the capital 
by extravagance or giving it to her husband. This is 
especially desirable in the interests of the children of 
the marriage, and is effected by a marriage settlement, 
with a clause restraining her from anticipation. 

When property is given or settled, subject to this 
restraint, the wife is enabled to use the income as it 
accrues, but cannot, during marriage, sell or mortgage 
the property, or give any one a right to receive the 
income in future. 

Real as well as personal property may be given or 
settled subject to a restraint on anticipation. 

2. All the property which either party possesses, or is 
entitled to, or during the marriage may acquire, or 
become entitled to, may be the subject of settlement. 

The different sorts of property have been described in 
chapter iii. 

As regards the husband's property he may bring into 
settlement all he has got, and may bind himself by 
agreement to settle all he may become entitled to. 
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The woman about to be married may settle, or bind 
herself by an agreement to settle, all that she possesses 
or is entitled to at the time. Though property may 
have been given to her for her separate use, but subject 
to the restraint against anticipation which may accom- 
pany the separate use, she is still at liberty to settle it; 
for neither of these qualifications comes into operation 
until marriage, and tiiey cease on widowhood. Be she 
widow or spinster, therefore, there are for the intended 
wife no such things as separate use or separate property 
or restraint against anticipation. She is quite free to 
sell or to settle all such property or her interest in it, 
unless her interest is made to go over to some one else 
on her attempting to part with it, when of course she 
has no interest at all to sell or settle. 

8. The intended wife may also bind herself to settle 
all future property which she becomes entitled to during 
the marriage, which is made her separate property (as 
all now is) by statute, or is, by will or other gift, given 
to her as her separate property without restraint against 
anticipation; for separate property means property 
which a woman, though married, may dispose of as she 
pleases. 

But the intended wife cannot bind herself by any 
covenant to settle separate property coming to her 
during the marriage, if subject to a restraint against 
anticipation: for that restraint enables her only to 
receive the income as it accrues, without disposing of 
the principal or body of the property, or giving anyone 
the right to receive the future income. 

The intended wife's agreement to settle her future 
property, therefore, applies only to such as is free from 
restraint against anticipation. 

4. In agreements for a settlement the husband used 
formerly to covenant to settle all the wife's after acquired 
property or such as should come to him in her right ; 
but the Act of 1882 has made such covenants useless, 
because property coming to the wife after 1882 belongs 
to her and is not his to settle. The Act pretends not 
to meddle with any settlements, but it has destroyed 
the effect of this covenant in all existing settlements as 
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regards all property coming to the wife after 1882. 
Such property is not the man's to settle, and the woman 
cannot be made to perform his oovenant. 

The covenant to settle the wife's future property must 
therefore be made by herself, just as much as the 
covenant to settle her existing property where she does 
not actually settle it. 

5. The intended wife may even in the settlement, or 
agreement for a settlement, subject her property to a 
restraint against her own anticipation of it ; but that 
will not be good against those to whom she owed money 
before marriage. 

6. The following will serve as an agreement for a 
settlement of all present and future property : — 

Agreement made this ^Z^^ * 

between H, of , and W, of , 

In consideration of an intended marriage between the parties 
hereto, they each agree to settle in the manner usual on a marriage, 
according to the nature of the respective properties, aU real and 
personal property of which they are now respectively possessed, or 
which they may respectively acquire or become entitled to during 
the marriage, provided they have, respectively, power to dispose of 
the same. 

If there are any exceptions they should be added. 

7. Settlements and agreements for settlements must be 
in writing. 

The Statute of Frauds, passed in the 29th year of the 
reign of Charles II., requires all agreements made in 
consideration of marriage to be in writing, and signed 
by the party to be charged therewith or his agent. 

The word '< agreement," as used in the statute, com- 
prehends not only what is commonly called an agree- 
ment/or a settlement, but the settlement itself , which is 
a more solemn and technical instrument, and which is 
always made under seal, and if it conveys land is 
required by the same statute to be so made. 

For the purpose of the mere agreement, however, so 
that there is a signed writing, it does not much matter 
what form it assumes, as long as it contains the 
substance. A letter, for instance, or a short memorandum, 
will, if only distinct, be a sufficient agreement. No 
person can be bound by such an agreement unless he 
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or she sign personally, or by an agent. [The agent need 
not in strioiaiess be ag^inted in writing ; but it would 
be very unwise to rely ttpon an agreement signed by an 
agent of whose agency fliere was no written evidence. 
Being appointed he cannot, without authority, depute 
his powers to another agent.] 

Whether the agreement is a formal document, or 
merely consists of a letter, or short memorandum, it 
must be stamped before it can be given in evidence. 

I must notice that, whether formal or informal, an 
agreement, to be binding, must show, either expressly 
or impliedly, between what parties it w made, and on 
what consideration. Thus a letter will constitute an 
agreement binding the writer to the person to wnom 
it is addressed ; always supposing that it complies with 
the other requisites of an agreement. And, as regards 
consideration, marriage itself is a sufficient consideration, 
though the settlement of property by the other party to 
the marriage is not contemplated. 

For example, the following letter would be a good 
agreement for a settlement : 

" My dear C. — If you marry my daughter D I will 
settle i65,000 consols on her and you and the children 
of the marriage in the usual way. 

" Faithfully yours, A. B." 

If an estate in land had been mentioned, the agree- 
ment would be equally binding. If, however, the father 
merely said he would do what was proper as regards a 
settlement, that would not be sufficiently distinct. 

Such a document as the above should at once be 
stamped. 

8. I will now state shortly the nature of a marriage 
settlement as regards land. 

But I must first premise, that those people are entirely 
mistaken who suppose that, on the occasion of a settle- 
ment, by means of what they call " the law of entail,** 
they can preserve land in their family for ever. Nothing 
of the sort can be done, by any direct or indirect process. 
Land can be tied up till the child of a person now alive 
comes of age, and very pfopefrly so. But no one can 
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tie up property, whether land or money, for a longer 
period than during a life or lives in being, and twenty- 
one years after. In other words, all land or other 
property, however strictly settled, is as thoroughly sale- 
able, at the latest when the child of some person now 
alive comes of age, as it ever was before; and it is, of 
course, quite as much at the mercy of creditors as if it 
had never been settled. Where estates are kept in a 
family from one generation to another, settlements are 
made for the purpose every few years. 

The usual settlement of the husband's land upon a 
marriage is, that a life estate merely is given to the 
husband: the wife has an allowance for pin-money 
during the marriage, and a rent-charge or annuity by 
way of jointure for her life, in case she should survive 
her husband. If the land settled is the wife's, she 
takes the first Hfe estate, and the husband takes a life 
estate afterwards if he survives her. Then portions for 
the daughters and younger sons are charged upon the 
estate, after which the eldest son who may be born of 
the marriage is made tenant in tail male. In the event 
of his dying without issue male the second son is to be 
tenant in tail male, and so on of the third and other 
sons. [By "tenant in tail male" is here meant one 
whose ownership of the property is such that, if he 
leaves it to take its own course of descent without any 
further sale or settlement (for which purpose he bars 
the entail) it will only descend to his issue being males. 
This is the only difference between a tenancy in tail 
and the ordinary ownership in fee simple. There are 
other kinds of tenancies in tail which need not here be 
described.] In the event of all the sons dying without 
issue, the estate usually goes to the daughters. 

9. The operation of the settlement is to give the 
estate, after the husband's death (subject to the jointure 
and younger children's portions), to the eldest son as 
tenant in tail. The eldest son may then dispose of the 
property; but if he does not sell, or re-settle it, or alter 
the line of succession, his issue male will take it. If, 
however, they fail, the estate being still undisposed of, 
it will go to the other sons and their issue successively. 
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in like manner. If they all fail, then the daughters take 
equally, and the share of each daughter goes to her 
issue in like manner ; but if there is a failure of issue 
of any daughter, her share goes to the other daughters 
and their issue. 

These results cannot be attained without vesting the 
property in trustees, i,e,, persons who are regarded as 
the legal owners, but on whom the Courts impose the 
duty of holding only for the benefit of the various 
parties for whom the settlement provides. 

10. When it is desired to settle the land so that the 
children shall take equally, it is best to convey it to 
trustees upon trust for sale, to be executed with the 
consent of the tenants for life, and, after their death, 
at the discretion of the trustees. The proceeds of the 
sale are then settled as personal estate, with a proviso 
that, until sale, the rents and profits shall be applied in 
the same manner as the proceeds would be applicable 
if a sale had been made. The trust for sale is mere 
machinery to convert the land into personal estate, 
and effect its division without the complications of 
partition and much conveyancing. The land is not 
likely to be sold ; for the tenants for life will not con- 
sent, and, after their death, the trustees will not sell 
unless the state of the family requires that course. 

11. Marriage being considered by the law to be a 
valuable consideration, the husband, the wife, and the 
children as they come into existence, are in the position 
of purchasers for value, as regards all interests created 
in their favour under a marriage settlement made before 
marriage, or made after marriage in pursuance of an 
agreement entered into before marriage. And such 
interests are, in the absence of fraud, protected accord- 
ingly against all creditors^of the husband or wife, except 
such as had judgments at the time of the settlement. 
See sec. 28, post. 

When an agreement for a settlement made before 
marriage (commonly called " marriage articles ") has 
not resulted in the execution of the settlement, the 
husband, wife, and any of the issue may insist on the 
execution of the settlement, which a Court of Equity 
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will order to be done. Sometimes the articles have 
contained provisions in favour of collaterals, such as 
brothers, sisters, and uncles, and they have been re- 
garded as sufficiently within the consideration to entitle 
them to have the articles specifically performed by the 
execution of the settlement. If the agreement or the 
covenants in the articles are made with trustees, they 
are of course similarly entitled, and at whosever 
instance the marriage articles are ordered to be carried 
out, they will be carried out in their entirety, though 
some provisions are in favour of persons who could not 
have applied to have them carried out. 

12 Settlements are usually (and in some cases can 
only be) effected by means of a trust ; that is to say the 
property is conveyed to a person as the legal owner, but 
only to hold it for the benefit of the persons entitled as 
equitable owners. The former person is called a trustee, 
or person trusted, and the other are called '' equitables 
owners," "beneficial owners," "persons beneficially 
entitled," or cestuis que trustent. 

The trustee is the person with whom the covenants 
are made for title, and further assurance and for the 
settlement of future property. 

A trustee may hold property partly in trust for him- 
self and partly for another person. 

13 Personal property is capable of being settled on 
a marriage with much the same effect as real property, 
and a settlement of it is equally important. 

Where the intended wife is possessed of personal 
property, it is usually vested by the settlement in 
trustees, upon trust to pay the yearly income to her, 
"into her own hands, for her sole and separate use, 
exclusive of the then intended or any future husband, 
but so that she shall not dispose thereof in any mode of 
anticipation." These latter words are what are com- 
monly used to create the restraint against anticipation 
so often mentioned. It is then provided, that after her 
death the income is to be paid to her husband for life, 
if he survives her, and, after the death of the survivor, 
whether husband or wife, if the husband and wife have 
not in their lifetime made a joint appointment of the 
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fund by deed among their children, then the whole fund 
can be disposed of to one or more of the children by the 
deed or will of the survivor, whether husband or wife, 
subject to such limitations and conditions as may be 
therein contained, provided they are consistent with the 
law. If no such deed or will is made, then the property 
goes to the children equally, on coming of age, or, if 
daughters, either on coming of age or marrying under 
age with the consent of their guardians. 

In case the husband and wife should die while any of 
their children are under age and unmarried, the trustees 
have power to lay out the annual produce of each child's 
expectant share in his or her education and maintenance. 
Whatever is not so spent has to be accumulated. A 
power is also given to the trustees to anticipate the sum 
to which any child may be entitled, by employing it for 
his or her advancement in life. There is also power to 
invest the personal property in freehold or copyhold 
land, with the consent of the husband and wife, or the 
survivor. Where there are no children, the wife's property 
is usually subject to an ultimate trust in favour of persons 
to be appointed by the wife by deed or will, and in 
default of that, for her next of km or some relative. A 
settlement of real and personal property is offcen effected 
by the same deed. 

14 The above is merely a statement of the chief 
provisions in the mual settlement of the wife's personal 
property. It is, of course, possible to give her the 
beneficial interest in the whole of the property vnthout 
any limitations to other persons after her death. In 
that case, though the property is subject to a restraint 
against anticipation, she can dispose of the whole, by vdll, 
to whom she pleases, including her husband, and can 
dispose of the whole as she pleases, when a widow, and 
if she makes no will, and her husband survives her, and 
she has not parted with the property, he will take it 
either in his marital right or as her administrator, 
according as it is in possession or not. If it is not 
subject to a restraint against anticipation, she can dis- 
pose of it at any time as if there were no settlement at 
all, and her husband's rights on her death, if she has 
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not disposed of it, will he as above stated. In the 
former case, if she surviyes her husband (and in the 
latter case whether she does or not), she is as much 
mistress over the whole property, principal and income, 
as if there were no settlement at all. 

The same remarks apply to property settled on the 
wife by the deed or gift of a friend, whether on marriage 
or not, or of the husband himself. Such gifts, if made 
upon marriage, will usually reserve an ultimate trust, 
on failure of issue, in favour of the person making the 
settlement, or his appointees by deed or will, or his next 
of kin or some relative, but should otherwise resemble 
the settlement above set forth. 

But any settlement of personalty on a woman, whether 
made in contemplation of marriage or not, should give 
the beneficial interest on her death to some other person, 
so as to prevent her, whether single, or married, or a 
widow, from parting with the principal, and should 
restram Her trahi anticipation so as to prevent her, while 
married, from disposing of her life interest, or the 
income thereof in advance. 

As the reader will have seen from chapter viii., all 
gifts to a woman after 1882, whether expressed as being 
for her separate use or not, will be her separate property 
on and during marriage, whether vested in a trustee or 
not, and the Court, on an application under sec. 17 of 
the M. W. P. Act, 1882, or on an action brought by the 
wife, will protect her rights to the property as against 
her husband. And this property, to the extent of her 
interest in it, she may sell, give away, or bequeath, and 
unless restrained from anticipation, may do so even 
during marriage. 

15 The separate use and the restraint on anticipation 
(wluch applies only to the separate property) only exist 
during marriage, cease on widowhood, and revive again 
on second marriage, unless created by words applying 
only to one marriage. That is to say that the woman, 
if she still retains the property, will on re-marriage 
have it again as separate and as subject to the restraint. 

16 Where the husband has covenanted, in considera- 
tion of the interest which he takes in his wife's property^ 
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to settle something upon her, and becomes miable to do 
so, then the wife or the children, by applying to the 
Court, may compel him to use the property which he 
takes of his wife, towards the performance of his cove- 
nant. 

But if the husband covenants to settle property on 
the wife at a future time^ as, for instance, to leave her so 
much by his will, then, although he be insolvent, no 
one can prevent him from taking the interest of his 
wife's property, which is given him by the settlement, 
because it may be, when the time comes, he will be able 
to do what he bargained to do. 

These propositions, laid down by the Courts in the 
case of a defaulting husband, would, I presume, apply 
equally to the case of a defaulting wife. 

17 Where a married woihan, married before 1888, is 
possessed of freehold landed property, to which she 
became entitled before that date, which is neither in- 
cluded in her settlement, nor held by her to her separate 
use, by virtue of the deed or will by which it is given, or 
by an agreement with her husband before marriage, her 
husband's consent is required to enable her to dispose of 
such property, and then she can only do so after being 
examined apart from her husband, to ascertain that she 
is not acting under his compulsion. 

With such consent she may sell the property, re- 
serving, if she pleases, a life interest to herself, her 
husband, or both. If the property is not disposed of, 
it will descend to her heir at her death, subject to the 
husband's right to a life interest by the courtesy, if he 
has had a child by her, whether still living or not, 
capable of inheriting the land. 

I'S Where the circumstances and the property are the 
same, but the latter is given to the woman's separate 
use without restraint on anticipation, she may dispose of 
it as she pleases by deed or will, wittiout her husband's 
consent or a separate examination, and by doing so she 
may defeat her husband's courtesy. 

19 The wife's power of disposing of her property 
which attaches to all separate property not subject to 
^e restraint, is modified by the usual form of settlement 



CHAPTER XI. 107 

by the insertion of the restraining words, and even if 
they are omitted, by the temporary duration of her 
interest. And sometimes a power of disposition given 
to her to be exercised under certain circumstances is 
restricted to a power to appoint by deed or will, or some- 
times only by will. The latter has the advantage of 
protecting her, so to speak, against her own act ; a will 
being revocable during lifetime. 

20 The unlimited powers of disposing of separate 
estate, not subject to the restraint, which are enjoyed by 
wives married after 1882, and by wives married before 
that date as to property acquired after it, have been 
spoken of often enough. But whenever the wife was 
married, and whenever the property was acquired, per- 
sonal estate in possession, and life interests in real estate, 
belonging to the wife to her separate use, without 
restraint on alienation, and whether vested in a trustee 
or not, and however the property may have become 
affected with the character of separate estate, may (where 
not controlled by a marriage settlement), be sold, 
charged, or otherwise dealt with by the wife as if she were 
unmarried, without any power of disposition being given 
her by the instrument giving her the property — if it 
were given by an instrument. And this may be done 
without the husband's concurrence or any separate 
examination and acknowledgment. 

21 But where a wife, married before 1883, has an 
unsettled reversionary interest in personalty to which 
she is entitled under any instrument executed before 
1858, such interest is absolutely unassignable by her or 
her husband. That is, the woman cannot assign it at 
all, and the husband could not reduce it into possession, 
and if he went through the form of assigning it, the 
assignee would take nothing as against the wife sur- 
viving. But, by Malins' Act (20 & 21 Vic. c. 67) where 
the wife is entitled to a reversionary interest in personalty 
under an instrument executed after 1857, but not 
subject to restraint on alienation (anticipation), or 
settled on her on her marriage, the interest may be 
disposed of, with the husband's concurrence, by the 
wife's deed acknowledged after an examination a^art 
from him. 
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22. As in the case of other deeds requiring such 
aciinowledgment, the husband's concurrence can only be 
dispensed with where the parties are separated by consent 
or by decree, or where his residence is unknown, or he 
is of uiasound mind, or incapable of executing a deed, 
or is transported, or in prison (3 & 4 Will. 4 c. 74 s. 91). 

But a wife married after 1882 has, by the M. W. P. 
Act of that year, an absolute right to dispose of all her 
separate property^ and can convey or release her 
reversion in personalty without the concurrence of her 
husband, or the formalities required by Malins' Act. 

23 Sometimes, by the settlement, some portion of 
the wife's property is to go, in default of her appoint- 
ment by deed or will, to her "next-of-kin," and some- 
times it is di!i*ected to go to her ** personal representa- 
tives.** The latter expression gives her the whole 
property (it is like the words used in giving a fee simple 
in land '* to A. B. and his heirs for ever **), and there- 
fore, at her death, her husband will be entitled either as 
her administrator, or in his right as husband. But he 
cannot be entitled under a limitation, to her " next of 
kin,*' unless, indeed, he happens to be cousin, and there 
are no nearer relations. Nor can she be entitled, under 
a limitation, to his "next of kin,'* unless she is his 
cousin. 

24 1 will now point out how far a marriage settle- 
ment preserves property against creditors. 

A settlement made before marriage, and in considera- 
tion of marriage, is, in the absence of fraud, good 
against all the world, even against those to whom the 
husband or the wife was at the time indebted, for both 
the husband and wife are regarded as purchasers for 
value of all the property comprised in the settlement. 
The same may be said of a settlement which, though 
made after marriage, is made in compHance with an 
agreement for a settlement entered into before marriage. 
And even though there be fraud, the settlements and 
agreements will be good in favour of the other party, if 
ignorant of the fraud. 

But a settlement made after marriage, not being in 
pursuance of an agreement made before marriage, is 
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treated by the law as voluntary y or made not for value. 
Both as to realty and personalty such a settlement will 
be void against all persons to whom the settlor was 
indebted at the time without possessing adequate means 
of payment, and also against all subsequent creditors if 
made to defraud them.* 

But if a settlement, though made after marriage, is 
made for a valuable consideration, it will be as binding 
as if made before marriage ; as, for instance, if it were 
made on condition of the husband's obtaining possession 
of property to which the wife was equitably entitled, or 
in consideration of an additional portion paid to him 
by her friends after marriage. 

26. After a decree of dissolution of marriage or 
nullity of marriage, the Divorce Court has power to 
enquire into any settlements made on the parties to the 
marriage, and direct the settled property to be applied 
for the benefit of one or other of the parties or their 
children, otherwise than according to the settlement 
(see chap, xix., s. 26). 



* Until the 29th June, 1893, a person who had made a voluntary 
settlement of land might defeat it by afterwards selling for value 
to another, even though the latter knew of the settlement ; but, 
since that date, the Voluntary Conveyances Act, 1893, prevents a 
voluntary settlor from so revoking. A settlement of personalty 
could never be thus revoked. A power of revocation may, of 
course, be inserted in any voluntary settlement. 
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CHAPTER XII. 

OF THE husband's LIABILITIES BY VIBTUB OP THE 
MARRIAGE. 

1. Husband* s duty to support wife. How enforceable* 

2. Contracts made and wrongs committed by wife 
before marriage, 

3. Contracts made by wife after marriage^ by huS" 
band's express or implied authority. 

4. Nature of implied authority, 

5. Bules for the implication of authority, 

6. Illustrations of implied authority and how it m>ay 
be rebutted, 

7. The like where there is no *' course of dealing,*' 

8. ** Necessaries,*' 

9. Tradesman to recover against husband mmt have 
looked to him for payment. Examples, 

10. Allowance to wife during husband's temporary 
absence. 

11. Tradesm>an igomant that a woman is married, 

12. When husband and wife are separate, no autho- 
rity to bind husband will be presumed. 

13. But it must be proved by the plaintiff. Evidence, 

14. Where wife deserts husband, tradesman supplies 
her at his peril, 

15. Where she elopes, or husband turns her out for 
bad conduct. 

16. Husband has a defence where he pays sufficient 
on separation by consent; or pays alimony under decree 
of Court or order of jtistices; or where the wife has a 
protection order and he pays nothing. 

17. Otherwise, if he does not pay alimony or allow- 
ance, and she has no sufficient maintenance, 

18. Liability revives where wife is received back after 
miscondtcct. 
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19. Liability of husband who drives wife away by 
his own misconduct, 

20.-4 new class of necessaries may arise when wife 
is wrongfully turned out of doors or deserted, 

21. Difference in husband's position as to goods sup- 
plied to wife, according as he is or is not living with 
her. Examples, 

22. Principles on which a jury should decide what 
are necessaries. 

28. Some hints to tradesmen. 

24. Liability of wife's p^vperty on her contracts made 
otherwise than as agent. 

25. Liability of husband for wrongs committed by 
wife during marriage, 

26. Liability of husband for wife's breaches of trust 
and devastavits, 

1. The law imposes on the husband the duty of 
maintaining his wife and any children he may have by 
her, and, also, up to the age of sixteen, any other 
children she may have living at the time of the 
marriage, and whether legitimate or illegitimate. 

There are ways by which the wife's right to be sup- 
ported may b% directly enforced, some of which will 
be treated of in another chapter. Where she is 
chargeable to the parish, the overseers may apply to 
a police or stipendiary magistrate or to justices of the 
peace for an order upon the husband to contribute to 
her maintenance. When the husband has been guilty 
of violent assault or desertion, the wife may apply to 
the same authorities for maintenance, and she may 
obtain alimony from the Divorce Court in a suit for 
judicial separation, or for divorce. 

But, practically, the husband is, by indirect ways, 
forced to perform the duty of supporting his wife if she 
is without means; for he knows that, in that case, 
upon his failing to supply her with necessaries, she 
can pledge his credit for them while she cohabits with 
him or is kept away from him by his misconduct. 

2. In chapter viii., sec. 11, it has been explained 
that, under the M.W.P. Act, 1882, sees. 13, 14, and 15, 
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as regards contracts entered into and wrongs com- 
mitted by the wife hefor$ marriage, the husband's 
liability is confined to the extent of the property of 
hers which he has acquired or become entitled to, 
after deducting any payments he has made and the 
amount of any judgments bond fide recovered against 
him on account of such liabilities of his wife. 

3. I will now state the nature and extent of the 
husband's liability upon the contracts and deahngs of 
his wife after marriage. 

The wife cannot bind her husband by a contract or 
bargain she may make unless she has acted on his 
authority. This authority may be either express 
(i.e., direct) or implied. 

By giving an express authority, a man may make 
his wife his agent for almost any lawful purpose, just 
as he may his servant or his friend. Thus if he were 
to take his wife to a jeweller and tell him he might 
supply the lady with any jewellery she wanted, or 
were merely to say to his wife, ** You may order what 
jewellery you want, and I will pay for it," he would 
give an express authority. If, instead of his wife, he 
had taken a stranger to the shop, or if the words 
above quoted had been used to a stranger, the man's 
liability would have been the same. 

And a subsequent sanction or ratification is as good 
as a previous express authority. So though the pur- 
chase of the jewels had been made by the wife without 
the husband's authority or knowledge, if he afterwards, 
by speech or conduct, sanctions or approves of it, he 
wQl be as liable as if he had given an express author- 
ity for it. As if he were to tell the jeweller that he 
approved of the things, or if his wife, having ordered 
the jewellery without his leave, had worn it in his 
presence, he would be presumed to hcuve sanctioned 
the purchase, unless he were deceived as to the nature 
of the articles, or had reason to think they were not 
got upon his credit, but came in some other way, as 
by a gift or by a purchase with the wife's own 
moneys. 

Where, thereioie, an express authority is proved, or 
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a subsequent ratification, which is its equivalent, the 
case is simple. It is where the plaintiff founds his 
claim on an implied authority from the husband that 
the difficulty arises. 

4. An impUed authority is a presumed authority; 
one which the law will presume from the circumstances. 
These circuimstances come under two classes : the one 
where the wife occupies her natural position as 
mistress of the household, or if absent from home is 
so with her husband's consent and without losing his 
friendship and confidence; the other is where the 
husband and wife are hostile and he neglects his duty 
of supporting her. 

In the former class of cases the presumption arises 
from the trust which the husband reposes in the wife; 
in the latter, from the duty which the law casts upon 
him. 

5. As regards implied authority, the following pro- 
positions may be collected from the decisions : — 

Where the husband and wife are living together 
and the latter has the management of the household, 
without having ready money for the purpose, she has 
implied authority from the husband to make him liable 
for such things as she buys in the ordinary course of 
housekiBeping for herself and him and the family. 

This is an authority not peculiar to the marriage 
relation, but is what is enjoyed by a sister, mistress, 
or any other person entrusted with the housekeeping. 

Under these circumstances, the husband is said to 
** hold the wife out " to the tradespeople as his agent 
for buying things suited to the style in which he lives. 
I say ** the style in which he lives," and not ** his 
income " or " his rank," because he is the sole judge 
of the style in which he and his family shall live, and 
this style may be very much below his income, and 
much below or much above what is usual in his rank. 

Where the husband gives the wife a sufficient 
allowance for housekeeping, or is ready and willing 
to give her sufficient money as required, and forbids 
her to buy on credit, she cannot make him liable by 
doing so. 
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Where the husband merely gives the wife the 
shelter of his roof without food or clothing, she has 
the right, if she is without means, to pledge his credit 
for necessary food and clothing for herself. 

Where the husband turns his wife out of doors, or 
80 misconducts himself that she is obHged to leave 
him, she leaves his house with implied authority, if 
she is without means, to pledge his credit for things 
necessary to her rank in hfe. 

This, it will be observed, may be a larger authority 
than she possessed while keeping house ; for the 
husband is the sole judge of the style in which his 
family is to live, and he may choose to live in a 
mean style. 

6. To illustrate the doctrine of implied authority, 
a few cases may be put, and, throughout them all, it 
is to be observed that, as the implication or pre- 
sumption of authority arises from circumstances, so 
it may be rebutted by other circumstances. For 
instance, if a draper sues the husband for the price of 
clothes sold to the wife, and proves that she was 
living with him, and that the clothes were suitable 
to her position, the husband may rebut the presump- 
tion thence arising by proving that he gives her a 
sufficient allowance, and has forbidden her to buy on 
credit, and that the draper either had notice of these 
facts or had never dealt with him before. 

The head-note of Debenham v. Mellon, an often- 
quoted case, is as follows : — 

A husband who is able and willing to supplj his wife with 
necessaries, and who has forbidden her to pledge his credit, cannot 
be held liable for necessaries bought by her. And a tradesman, 
without notice of her husband's prohibition, and without having 
had previous dealings with the wife with his assent, cannot 
maintain an action against him for the price of articles of female 
attire suitable to her station in life, and supplied to her upon his 
credit, but without his knowledge or consent." (5 Q.B.D. 394; 6 
App. Ca. 24). 

Where an implied authority is relied on to make the 
husband liable, it is frequently proved by the previous 
conduct of the parties ; as where the wife is in the 
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habit of giving orders to tradesmen, as is usually the 
case in housekeeping, and the husband is in the habit 
of pa3^ng the bills or sanctioning the purchases, there 
the husband will be liable for all reasonable purchases 
made in his name by his wife, until he tells the 
tradesman that she no longer has his authority to 
order goods, i.e., tells the tradesman not to trust her 
any more. 

Though the habit of the wife to give orders as her 
husband's agent is usually confined to housekeeping 
matters, and necessary clothing for herself and the 
family, yet the husband might equally become liable 
by sidOfering his wife to act habitually as his agent in 
other matters, as ordering corn for his horses, or 
selling them and giving warranties for them. 

The rule is, that wherever the husband, by previous 
authority, express or implied, or by subsequent 
sanction, such as making payments, gives his consent 
to his wife's establishing a course of dealing with any 
person, that person may presume that the wife's 
authority continues as long as the husband does not 
coimtermand it, and so the husband will be bound. 
In fact, having allowed his wife to appear as his agent 
in a series of matters, he cannot suddenly avoid 
liability by saying she had no authority. To avoid 
liability the husband must give notice to the person 
with whom he has suffered his wife to deal, and must 
inform him that her authority has ceased, or is 
restricted to a particular kind of transaction, or to a 
certain amount of money. With a servant the rule is 
the same. Sometimes it may be necessary to give 
such a notice to all tradesmen of a particular class, 
or to all in the neighbourhood ; for the wife may go 
to a new tradesman who may think she has authority 
to pledge her husband's credit. 

When I say ** course of dealing " I do not mean 
necessarily a large number of transactions ; two or 
three purchases previously authorised, or subsequently 
sanctioned by the husband, would be sufficient to 
entitle a tradesman to presume that the wife had a 
continued authority to deal with him for the same 
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kind of goods, at all events if the goods were of that 
sort usually purchased by wives. 

7. But, apart from any express authority or subse- 
quent sanction of the husband, or any authority 
implied, as above stated, from a course of dealing, 
while the husband and wife are living together it will 
generally be presumed that the wife, if she keep 
house for him, has authority to pledge his credit for 
necessaries suitable to that ajpjpearatice which tJie 
family assumes; nay, if a man takes a woman to live 
with him and pass as his wife, whether she takes his 
name or not, the rule will be the same, even though 
the person supplying the goods is aware of the real 
nature of the cohabitation. 

The man's actual fortune or prospects do not affect 
this question, but he is the sole judge of what expendi- 
ture is suitable or prudent, for his wife, his mistress, or 
his family, beyond the mere necessaries of life, for 
which he will always be liable. 

Here no question of a ''course of dealing" need 
arise, for we are not considering the wife's having 
before acted as the husband's agent to buy, and of the 
presumption that arises from that habit, but we are 
treating of the presumed authority which arises from 
the necessity of the case, the goods ordered being 
necessaries. Goods may, therefore, be ordered by the 
wife of any person, whether she has previously dealt 
with him or not, and if the goods turn out to be 
necessaries the husband will be liable for them. 

8. ** Necessaries" means such things and services 
as are suitable to the style of living, and is not confined, 
except in the poorest families, to what is needed to 
preserve life. Whether a thing or a service is a 
necessary depends on the circumstances of each case, 
and it is impossible to lay down a rule of universal 
application. 

When I say turn out to be necessaries, I mean not 
only that a woman may happen to deceive the trades- 
man as to her condition in life bo as to induce him to 
supply a silk dress on her husband's credit when a 
cotton one would have been the proper thing, but it 
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may turn out that she has already silk dresses enough, 
and so have all the children, or it may turn out that 
the husband gives his wife a sufficient money allow 
ance. 

Therefore, though a silk dress may appear on the 
face of it to be a necessary article of dress for the wife 
of a solicitor, yet she cannot bind her husband by 
ordering one silk dress at every shop from St. Paul's 
Churchyard to Eegent Street, any more than she can 
by ordering two hundred dresses at the same shop. 

If the husband were being sued for the price of goods 
supplied to the wife, and evidence were given of her 
being already supplied, a jury would be directed, if 
they believed it, to find a verdict for the defendant. 

Speaking of the cases in which a jury may infer 
that the wife was the husband's agent. Lord Abinger 
said : — ** In the case of orders given by the wife in 
those departments which are under her control^ the 
jury may infer that the wife was the agent of the 
husband, till the contrary appears. For articles such 
as clothes which are necessary for the wife if she is 
living with her husband and nothing appears to the 
contrary, the jury do right in inferring the agency. 
But if the order was excessive in extent, or if, when 
the husband has a small income, she gives extravagant 
orders, these are circumstances from which a jury 
would infer that there was no agency." 

In another case a suburban stationer sued a husband 
for the price of a gold pencil case, a seal- skin cigar 
case, a tobacco pouch, a glove box, a guitar, 10 pieces 
of music, a Bussia purse and a double scent-bottle, 
— £16 odd in all, supplied to his wife. The husband 
was a clerk at £400 a year, and the wife had a separ- 
ate income of £90 a year. The tradesman had usually 
been paid in ready money and had never sent in bills 
for more than a few shillings. The wife had eloped 
after ordering these things, and the husband did not 
hear of the purchases till she had gone. Two juries 
found for the plaintiff, but the Court set the second 
verdict aside ; and Mr. Justice Willes said : — " If the 
husband is liable to pay for the things, it must be 
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because the law infers that his wife had authority to 
order them. What the law infers is that his wife had 
authority to order such articles as are reasonably 
necessary for the position in which the husband chooses 
to live, and are also within the domestic department 
which is ordinarily entrusted to the control of the 
wife." 

The burden of proving that the articles come within 
this class rests on the plaintiff. The same learned 
judge in the same case said : — '* Where the articles are 
such as may or may not be suitable for the position 
of the husband, or may or may not be within the 
domestic department, then the plaintiff must show 
there is a strong probability for inferring authority. 
The evidence must be evidence on which the jury can 
act, and not merely conjecture." 

A tradesman, therefore, who has not been in the 
habit of supplying a married woman with her husband's 
sanction, and has no other reason for supposing that 
her husband has given her authority to pledge his 
credit, supplies her at his peril, even with articles 
which at first sight appear to be necessaries. 

And not only may the presumed authority be re- 
butted by evidence that the articles were not neces- 
saries according to the mode of living in the family, 
but the husband may also show (either by cross- 
examination or by his own evidence, or that of his 
witnesses) that he told the tradesman, or some person 
serving in the shop, not to supply his wife any more. 
Or, what is the same thing, if he had said, ** You are 
not to book anything to me any more ; my wife is well 
supplied, and whatever else she wants she must pay 
for out of her allowance." Or if he had said, ** You 
may give credit to her, but not to me," or words to 
that effect. The same defence would apply to an 
action for eatables as well as clothes, and on the same 
principle. 

9. Throughout the foregoing observations I have 
been speaking on the supposition that the tradesman 
who supplies the goods does so bond fide on the credit 
of the husband, or at all events presumes that the 
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husband is going to pay, and debits him with the 
price of the articles. But where the wife makes 
a purchase on credit of a tradesman with whom she is 
not in the habit of deaUng, it often happens that he, 
if he is a prudent man, before sending home the 
things, makes inquiries as to her respectabihty, and, 
perhaps, finds out that she has property of her own, 
held by trustees, or otherwise to her separate use ; 
and without inquiring of her husband whether the 
articles in question are bought with his authority, 
delivers them at his house, and, subsequently, not re- 
ceiving payment, brings an action against him. 

The husband is very likely, under these circum- 
stances, to defend the action successfully, because the 
facts would lead to the conclusion that the tradesman 
had suppUed the goods on the sole credit of the wife, 
and having satisfied himself of her ability to pay, did 
not look to the husband for payment. I am, of 
course, supposing that the husband has done nothing 
after the purchase to ratify or sanction it (see sec. 3). 

If the tradesman debited the wife in his books, that 
alone would be almost conclusive in the husband's 
favour. 

10. Where a husband who lived with his wife made 
her an allowance during his temporary absence, and a 
tradesman, knowing this, supplied her with goods 
upon credit, the husband was held not to be liable. 
Here the reason why the tradesman failed to recover 
was, that he could not have supposed, when he sup- 
pUed the goods, that the wife had the husband's 
authority to pledge his credit — in other words, he had 
no right ** to look to the husband." 

Here it was the plaintiffs knowledge of the allow- 
ance which prevented him from recovering the price 
of the goods, though the sale might be otherwise 
nn-objectionable. 

11. After what has been said it is hardly necessary 
to state that where a tradesman, not knowing that a 
woman is married, supplies her with goods and after- 
wards finds out that she has a husband, the husband 
is in no way liable, for it was not upon his credit that 
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the tradesman contracted. The husband is only liable 
when the plaintiff originally looked to him for payment, 
and very often not even then. 

12. The rules above laid down refer to the case of 
the husband and wife living together; but where, at 
the time the wife makes the contract or bargain, they 
are living separate, a totally different principle pre- 
vails. 

I have stated that, during the cohabitation, the pre- 
sumption is, until the contrary is shown, that the wife 
has authority to contract for necessaries, and the hus- 
band will consequently be Hable, unless by his own 
evidence or by his witnesses, or by cross-examination 
of those called for the plaintiff, one or other of the 
defences above mentioned is made out. 

But where the wife. is not living with her husband 
the presumption is the other way, and a person supply- 
ing her goods must either suppose that she is an un- 
married woman, iu which case he will not have looked 
to the husband, or else must have known that she was 
married, and must have concluded from the fact of her 
living apart from him that she was not on such terms 
of friendship and confidence with him that he should 
trust her to make purchases as his agent. 

13. The law, therefore, shifts upon the plaintiff the 
burden of showing that the wife either had an actual 
authority from the husband to pledge his credit, or else 
that she is living apart from him under such circum- 
stances as that she is enabled by law to bind him by 
making purchases in his name. 

In other words, where the husband and wife are 
living together, the plaintiff who has supplied her with 
things, which he shows to be necessaries, has nothing 
more to do than simply state these facts, and this puts 
the husband on his defence; but where the wife is 
living apart from her husband the plaintiff has to give 
some further evidence as to the circumstances under 
which they are separated, before he is entitled to recover. 
This may, of course, be done by calling either the wife 
as a witness, or the husband himself if no other evi- 
dence can he obtained. 
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14. If a woman, simply from caprice or without 
sufficient reason, chooses to leave her husband and 
live away from him while he is willing to give her a 
home and maintain her, he is no longer, bound to 
supply her with the necessaries of life, and she must 
get her living as she pleases A tradesman, therefore, 
who supplies her with goods, though necessary even to 
maintain hfe, cannot charge the husband with them, 
and must take ready money, or run the risk of getting 
nothing. 

1*5 The same rule will apply with a still stronger 
reason where the wife elopes from the husband and 
lives in adultery, and also though, after such miscon- 
duct, she has offered to return to him, and he has 
refused to receive her. 

So also where the wife is guilty of unchastity, or is 
in the habit of getting drunk and dangerously striking 
the husband, or is otherwise guilty of cruelty to him, 
and he is obhged for that reason to have her turned 
out of doors. If, however, the husband instead of 
turning out his wife under such circumstances, were to 
leave her in possession of the house, he might find 
it difficult to escape liability. 

16 So if she leaves her husband with his consent 
(for whatever reason), and he agrees to give her a 
sufficient allowance, and pays it, that fact will be an 
answer to an action brought against him for necessaries 
supplied to her. 

If a decree is made for alimony by the Divorce Court 
for the maiatenance of the wife as a party to a suit in 
that court, the husband will have a defence to an action 
for necessaries supplied to his wife, if he has paid the 
ahmony but not otherwise. 

So if the wife, being deserted or turned out of doors 
by her husband without reasonable cause, has obtained 
from the court, or from a police-magistrate, or in the 
country, from justices of the peace, an order protecting 
her future acquired earnings and property, and has 
duly registered the order, she is in the position of a 
single woman as to her contracts, and the order is a 
bar to an action against her husband for necessaries 
supplied to her (see chap, xvi). 
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So if the wife, after a conviction of her husband for 
an aggravated assault, obtains an order from a magis- 
trate or justices under the Matrimonial Causes Act, 
1878 (see chap, xvi.), for alimony ; or if, after being 
deserted by her husband, she gets an order from the 
convicting magistrates for separation and maintenance 
against him, under the Married Women's Maintenance 
in case of Desertion Act, 1886 (see chap< xvi.), and he 
pays the maintenance, an action cannot be maintained 
against him for necessaries supplied to her. 

17 If a decree is made for alimony and the husband 
does not pay the ahmony, he will be liable to an action 
for necessaries ; and if the husband and wife separate 
by mutual consent, and she has no sufficient mainten- 
ance from other sources, and he either does not agree 
to give her any allowance, or any sufficient allowance, 
or, whether he so agrees or not, does not pay an allow- 
ance, or lets it fall into arrears, then his liability will 
be the same as regards necessaries for her station in 
life as if they were living together, except that when 
they are living together the question of what are 
necessaries is regulated by the appearance which he 
suffers her to assume ; but when they are living apart 
she is entitled to be supplied according to the position 
of herself and husband as regards rank and fortune. 

18 If the wife, having been guilty of misconduct 
such as above-mentioned, has afterwards returned to 
her husband, and he, being aware of the misconduct, 
has received and cohabited with her, his liability for 
her necessaries will be revived, and will remain if they 
afterwards separate without a repetition of the miscon- 
duct. 

1 9 If the husband drives his wife away from him 
by his cruelty or other indignities (such as taking a 
mistress to live with him against his wife's will), he 
will be liable for necessaries supplied to her wherever 
she goes, for his duty is to provide her with a home, 
and if he does not do so, but drives her away, he 
*' turns her out on the world, with implied authority to 
pledge his credit." 

So where the wife committed adultery with her 
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husband's connivance, and he then turned her out of 
doors, he was held liable for necessaries supplied to 
her while living separate. 

A reasonable apprehension on the part of the wife 
that the husband intends to place her under improper 
restraint, for instance as a lunatic, will warrant her 
in removing to a separate residence and thereby render 
him liable for necessaries. 

20 A married woman living separate from her hus- 
band, and who had obtained the custody of their child 
from the Court of Chancery under Talfourd's Act, 
now repealed, but was herself unable to provide for the 
child, was held entitled to pledge her husband's credit 
for reasonable expenses incurred by her on behalf of 
the child. 

A wife, deserted without cause and left without 
means, instituted a suit for restitution, obtained a decree 
for alimony, took the opinion of counsel on the validity 
of a verbal promise by her husband of a settlement 
before marriage, and consulted a solicitor as to a dis- 
tress under which the landlord had seized furniture 
which was hers before marriage, but became the hus- 
band's by the marriage. These legal expenses were 
held to be necessaries for which she had rightly pledged 
her husband's credit, and the person to whom the 
charges were due was held entitled to recover them 
against the husband's executor. 

The cost of articles of the peace exhibited in the 
Court of Queen's Bench by the wife against the husband 
in consequence of his outrageous conduct, were in one 
case recovered against him, and the same rule would 
apply to the costs of his being bound over by a police 
magistrate or justices to keep the peace towards her. 
And, in an action for these charges by the wife's lawyer, 
the husband cannot protect himself on the ground that 
he has paid a sufficient maintenance. 

But the costs of a prosecution of the husband by the 
wife for assaulting her cannot be recovered against 
him as necessaries, for there is no necessity for the 
wife to punish her husband, but only to protect herself^ 
as she may do by binding him over to keep the peace. 
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21. Even a perso/i who was prohibited by the hus- 
band from supplying the wife, while they lived together, 
is not prevented by that prohibition from supplying her 
when separated. And, always supposing there was no 
misconduct on the wife's part, and no sufl&cient allow- 
ance paid by the husband, the person who has supplied 
her with necessaries, whether from his own shop or 
bought for her, or has boarded or lodged her, or pro- 
cured another to do so, may recover the price from the 
husband And though a person who lent money to the 
wife for necessaries, and which was actually spent in 
necessaries, could formerly only recover it in equity, he 
may now do so at law. 

In short, when the husband and wife are separated, 
the wife and the person who supplier her stand upon 
the same footing, and if she is entitled to maintenance 
from the husband, that person may recover the price of 
necessaries supplied to her. 

If the husband's defence is that he has given an 
allowance, the jury who try the case will not only 
decide whether the allowance was paid, but whether it 
was sufficient, A fixed maintenance from another 
source will be equivalent to an allowance by the husband. 

A husband may be liable for necessaries supplied to 
his wife during his lunacy ; but only where the wife 
has no sufficient allowance from him or maintenance 
from other sources. 

A husband was a lunatic under treatment in an 
asylum, and his wife and children lived in a house of 
his which he held on a long lease. She ordered 
repairs to the house, which the tradesman executed 
after knowing of the lunacy, and for the price of which 
he sued the lunatic husband. The wife had received 
an allowance from his estate and from his family 
sufficient to maintain herself, and the children, and to 
repair the house, and the court held that the plaintiff 
could not recover ; for the wife had no more power to 
pledge the husband's credit while he was a lunatic, than 
she had while he was sane. 

Let me further illustrate the difference of the situa- 
tions in which the tradesman will be placed; according 
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as the wife is or is not living with her husband at the 
time when the goods are supplied. 

Where she was living with her husband, the plaintiff 
will make a prima facie case by simply stating that he 
suppUed so many yards of silk and Hnen to the de- 
fendant's wife, that the plaintiffs profession and style 
of living are so and so, and that the articles in question 
were of the quality usually supplied to people of that 
class. It would then be incumbent on the husband to 
make out his defence and to show, either by cross- 
examination of the plaintiff and his witnesses, or by 
the testimony of himself and witnesses called by him, 
that he did not in fact authorise the contract of his 
wife, nor ought such authority to be presumed. For 
example, he may show either that he forbad the plaintiff 
to supply his wife, or that the articles in question were 
not in fact necessaries, his wife being well supplied, or 
he may make out any of the other defences above 
mentioned. 

But where the wife was not living with her husband, 
the plaintiff, after stating as above, must go on to show 
that the wife was not deprived of her home by her own 
misconduct, but left it either because of her husband's 
misconduct or by mutual consent; and, in the latter 
case, musk also show thsst no allowance is paid her by 
her husband To prove all this the wife herself will, 
of course, be the best witness. 

Thus, when the husband is living with his wife, there 
js a presumption that he is liable for necessaries, which 
presumption ne may rebut ; and when they are not 
living together, there is a presumption that he is not 
liable, which the person who supplies them may rebut. 

Though the tradesman when he supplied the goods 
may never have known of the existence of any of the 
above matters of defence (such as the wife being already 
supplied, having an allowance, or having eloped), nay, 
evien though he may expressly have been told the con- 
trary, yet on proof of any of these defences at the trial 
he will be non-suited. 

The responsibility of the tradesman to ascertain the 
true position of every married woman with whom he 



126 CHAPTER XII. 

deals, is plainly stated by Lord Tenterden : ** If a shop- 
keeper will sell goods to every one who comes into his 
shop, without inquiring into their circumstances ^ he takes 
his chance of getting paid ; and it lies upon him to 
make out by full proof his claim against any other 
person.'* 

If the wife, while living apart, has a sufficient main- 
tenance from any other source, she will have no power 
to bind her husband, any more than she would if the 
maintenance were received from him ; but then it must 
not be precarious, and must be actually paid. 

When a woman, whose husband is absent, but who 
thinks he is alive, orders necessaries, and it turns out 
that he was, in fact, dead at the time, she has been 
held not to be liable. It is a question whether the 
husband's executor would be liable in such a case, and 
whether the tradesman would not be entirely without 
remedy. 

In all the above cases the questions of -fact are, of 
course, for the jury, if the case is tried by a jury ; for 
example, where the wife was living with her husband, 
the jury will decide whether he expressly authorised the 
purchase which she made, or whether he afterwards 
assented to it ; whether it is a necessary for the house- 
hold, so that his authority may be presumed ; or 
whether he had forbidden the plaintiff to trust his wife, 
&c., &c. 

So, also, where the wife was living apart from the 
husband, the jury would have to decide whether she 
was living apart under circumstances which justified 
her in doing so, and whether if it was by mutual con- 
sent, she had a sufficient allowance for maintenance. 

And whether the wife were living apart or not, the 
question whether the goods were not supplied in the 
expectation that they would be paid for out of the wife's 
separate property, is for the jury to decide. 

22 The principal question, however, for the jury, 
usually is, whether the articles in question were or were 
not necessaries for the wife or family of a person of the 
husband's rank and fortune. This question is import- 
ant, because if the goods were not necessaries there 
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will be no presumption that the husband authorised their 
being purchased, and the plaintiff will have to show 
Bome kind of assent on the husband's part or previous 
authority from him. 

Although the question what are necessaries for the 
wife, while living with her husband, is determined not 
by his rank or fortune so much as by the appearance 
which he in his discretion permits her to assume ; yet 
the question, what are the husband's means may some- 
times arise as an element for the jury to consider in 
deciding whether or not he is liable for the goods in 
question, particularly where the wife is Hving apart 
without misconduct, in which case she is entitled to a 
maintenance suitable to the rank and fortune of herself 
and her husband. And when the husband's property 
comes in question, the jury are to be guided not only 
by how much he had with his wife, but by how much 
he has altogether. 

It is much to be hoped, both for sake of trade and of 
society in general, that the just and strict views con- 
tinually impressed by judges upon juries on the question 
of what are necessaries will be gradually adopted, as 
being calculated to check extravagance, embarrassment, 
and distress. But no sufficient rule can here be laid 
down, except that the test of what are necessaries while 
the wife is living with her husband is not so much the 
husband's actual means as the station and appearance 
which he and his wife assume in society ; for the master 
of the house is the proper judge as to whether the wife 
shall make a display in dress, furniture, equipage, and 
hospitalities, or whether the family shall lead a frugal 
and unostentatious life. 

28 From a perusal of this chapter the tradesman 
will lay down for himself the following rules for his 
guidance in order to avoid bad debts : 

When a wife first begins to deal with you to an 
amount worth speaking of, or when, having before dealt 
with you, she gives a more extravagant order than usual, 
inform the husband personally what the wife has ordered, 
and ask whether the things are to be put down to him. 
This course will be more satisfactory than sending the 
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bin in to the husband or writing to him ; for the wife, if 
•she meant to deceive him, would take care that he did 
not get the bill or the letter. 

If you mean to get payment from the husband, do 
not debit the wife in your books. 

If the wife says ** debit me " she will probably add 
that she has property of her own. If she gives par- 
ticulars of it which she knows to be untrue, and you 
give her credit on the faith of that statement, she will 
have obtained the goods by a false pretence and may 
be criminally prosecuted. 

If you mean to rely on the wife's separate estate, and 
it is vested in a trustee, try to get a guarantee from'her 
trustee, that is, a letter stating that if you will supply 
her to such and such an amount he will pay you from 
time to time out of her dividends, &c., as they fall due. 
(Such letter should generally be stamped.) U you take 
her bill or note, it will be enforced against her separate 
property, present and future, but it does not amount to 
a declaration that she has any separate property. 

Remember that if you take such security it will be 
almost conclusive that you did not look to the husband. 

If the wife is hving apart, be very sure, before you 
debit the husband, that she is rightfully living separate, 
and has no allowance from her husband, or fixed main- 
tenance from any other source. 

24. Having now endeavoured to explain in what 
cases the Court will consider that ihe wife has con- 
tracted as an agent, and in what cases she will be re- 
garded as having contracted <' otherwise than as an 
agent," it is only necessary to refer to the Married 
Women's Property Act, 1898, as to her property being 
solely liable on contracts which she makes during mar- 
riage "otherwise than as an agent." This statute is 
given in the Appendix, and its effect is described in 
chap, viii., ss. 2 and 8. For such contracts she is not 
personally liable, but all her separate property which 
she is not restrained from anticipating is liable and, 
when ttie marriage is ended by death or divorce and 
the woman is not married again, all that she has is 
Hable, and then, of course, there is no separate property 
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and, therefore, no restraint on anticipation. As to the 
meaning of the wife not being personally liable, see ch. 
iz., s. 6. 

25. The liability of the husband for simple wrongs 
(i,e.f wrongs unconnected with contract) committed by 
the wife during marriage, has been treated of in chap. 
ix., s. 2, and chap, xiii., ss. 12 — 15. 

26. Where the wife has become trustee, executrix, or 
administratrix, either before or after marriage, and 
before or after marriage (but since 1882) commits any 
breach of trust or devastavit (which means waste of 
assets), the husband is liable if he has acted or inter- ' 
meddled in the trust or administration. But to what 
extent he is liable is not certain (see chap, viii., sec. 14, 
and ix., sec. 8). 

As to breaches of trust and devastavits committed by 
the wife before 1888, the husband is still solely liable, 
and the wife's property is not liable during the marriage, 
except for breach of a trust created by the same instru- 
ment as created the separate estate, and not even then 
if there was a restraint on anticipation. 
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CHAPTER Xin. 

OTHEB LIABILITIES LIKELY TO BB INOUBBBD BT THE HUSBAND 

THBOUGH THE WIFE. 

1. Husband's authority to wife is either express or 
implied. Examples, 

2. Recognition by husband of wife's dealings. Honouring 
bilh and notes signed by her in his name. 

8. Authority, whether actual or presumed, may be either 
general or limited. Examples, 

4. Husband authorising wife to sign agreement or 
memorandum, 

5. Wife unable to hind husband by executing deed unless 
authorised by deed, or executing in his name and presence 
and by his command, 

6. Where wife in doing business for the husband commiU 
a fraud. Example, 

7. Wife, as trustee, executrix or administratrix. 

8. Wife as partner, 

9. Wife as a separate trader, 

10. Wife trading as husband's agent, 

11. Wife as surety for husband, 

12. Husband liable for wrongs unconnected with contra>ct 
committed by wife during rrihrriage, 

13. On what events the liability ceases, 

14. Illustrations of simple wrongs, 

15. Wrongs done by wife in management of her separate 
property, 

1, In the last chapter I treated of the wife being the 
agent of the husband as regards ordering necessaries 
suitable to her rank and station. It was there stated 
that, besides the authority there treated of, the husband 
might confer authority upon his wife so as to make her 
his agent for almost any lawful purpose. 
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This authority may be either actual or presumptive, 
or, what is the same thing, express or implied. The 
former arises from the acts and sayings of the husband, 
as if, being an incoming tenant, he were to say to the 
outgoing tenant, '* I cannot attend to you now, but 
will leave my wife to settle what shall be paid for 
your fixtures/' The latter arises from the appearances 
held out to the world ; as, if the husband kept a shop 
and the wife served in it, he would be bound to be con- 
tent with the price at which she sold articles, and would 
be bound by the warranties which she gave on sale as 
much as if he gave them himself. 

2. If she had been in the habit of ordering goods for 
his shop of the wholesale dealer, and the husband had 
recognised the purchases, either by seeing the invoices, 
receiving the goods, or paying for them, he will then be 
liable on all similar purchases until he gives notice to 
the merchant that the wife has no longer- any authority 
to buy for him. 

So, also, if the wife has been in the habit of indorsing 
or accepting bills or making promissory notes in the 
husband's name, and he has ratified such authority by 
paying the bills or notes, he will in general be liable 
upon similar bills or notes to all persons who believe the 
wife to he still authorised to sign his name. 

When I say ''habit " I do not mean necessarily a 
great number of such acts spread over a long time, but 
one or two bills or notes so paid by the husband would 
be evidence from which a jury might presume an acqui- 
escence on his part in his wife's so acting. The latter 
examples which I have given are of the husband's 
liability from custom or acquiescence, which, after all, 
are only a kind of *' appearances held out to the world." 

The same rules will apply to any transactions in 
which the husband constitutes the wife his agent or 
suffers her to become such, whether or not they 
relate to matters which are usually within feminine 
experience. 

8. It will be observed, however, that both the express 
and the implied authority which I have spoken of 
above may be either generu or limited, that is, either 
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extending to all kinds of transactions or to all trans- 
actions of a certain kind, or else may be confined to a 
particular time, or a particular act, or a limited amount 
of money. 

For instance, as to express or actual authority, the 
words addressed by the incoming to the outgoing tenant 
above mentioned would be evidence of an actual 
authority to the wife of a limited kind. 

Whereas if he had said, as men sometimes do, ** My 
wife does as much of my business as I do ; she sees my 
customers, buys and sells for me, gives orders to my 
men, and looks after my horses ; " it would give rise to 
a presumption of an authority more extended, and the 
husband would find it difScult afterwards to re- 
pudiate any transaction in which he thought, 
his wife had been cheated in any of the various details 
of his business which he had enumerated, or in others 
of the same kind. Again, as to presumed authority, it 
would not by any means follow because the wife was 
seen attending to business while the husband was ill or 
absent, that therefore she had authority to act in the 
same way when he was at home and well. 

Nothing more can be done here than to state the 
principle, with one or two examples to illustrate it, for 
every case must depend on its own circumstances. 

4. If the husband were, verbally or by writing, to 
authorise the wife to sign his name to a memorandum 
or agreement in writing, whether for the manufacture 
of goods, to grant a lease, or to make a sale of land or 
houses, or for almost any other purpose, the signature 
by the wife of the husband's name would bind him. 

Under a verbal authority, she may sign her hus- 
band's name to an agreement under hand only, which 
if a full rent is reserved, will operate as a lease for 
three years or less ; but if the agreement is to grant 
a lease or is for the sale of land, then, when it comes 
actually to granting the lease or executing the con- 
veyance, which have to be under seal, these instru- 
ments can only be executed in the husband's name by 
the wife or any other person, if appointed by power of 
attorney under seal. The deed will be vahd, it is 



Thie anthmri =ir.7 i~. £:^£- uttl^ : -:■. ■ 
or, wliBt it lilt oa::;. \m-. -:=r;'!:i- : :^-~- 
former aiiseE iroiL lu-. fcK- i:.. =:r-:u : ■ -^ . 
as if. being an mic:::.::.; i^i^in ^ tt: ■ 

oatgoiiic tenanL. ■ . "'• ntii^. ■; ": 

will leave my ■wii- :: kt^ til; 

your fixtnreB," Tut ioiw: £=:it m li .. 
held out to the wtn'iL &. ;: i^- ^:l.:<::_ ^-. 
and the Trifc served c n s^ ■w^lL t- : — .::, 

tent with the prioe a'.-n:!!!:^ e;^. ^L. st-.s. 

be bound bv Ihe vacBisiK -»-.- ^ j^?-. 
umeh u if ofl ^n Uien. JusucL 

g. H ■beladbMciLiut.iiir- c tt Jcn:. 



receiraig tt*gS*>- re- 
liable on all m" 
the atciclaaSA 
q boy finite. 




■lid the 

int, tlio piir- 

:om the Ima- 

lagea of coiirse 

alue between th« 

■ Lstented to b 

\iliere his ■wife is 

. iiih, I have done my 

17, to explain that scctio.. 

,'vomen's Property Act, 

ith that subject, and will add 

r iviug now full oapacity to contriict in 
' separate property, may enter into part- 
It stranger or with her husbanJ, and her 



132 GHAPTEB Xin. 

extending to all kinds of transactions or to all trans- 
actions of a certain kind, or else may be confined to a 
particular time, or a particular act, or a limited amount 
of money. 

For instance, as to express or actual authority, the 
words addressed by the incoming to the outgoing tenant 
above mentioned would be evidence of an actual 
authority to the wife of a limited kind. 

Whereas if he had said, as men sometimes do, ** My 
wife does as much of my business as I do ; she sees my 
customers, buys and sells for me, gives orders to my 
men, and looks after my horses ; *' it would give rise to 
a presumption of an authority more extended, and the 
husband would find it difScult afterwards to re- 
pudiate any transaction in which he thought, 
his wife had been cheated in any of the various details 
of his business which he had enumerated, or in others 
of the same kind. Again, as to presumed authority, it 
would not by any means follow because the wife was 
seen attending to business while the husband was ill or 
absent, that therefore she had authority to act in the 
same way when he was at home and well. 

Nothing more can be done here than to state the 
principle, with one or two examples to illustrate it, for 
every case must depend on its own circumstances. 

4. If the husband were, verbally or by writing, to 
authorise the wife to sign his name to a memorandum 
or agreement in writing, whether for the manufacture 
of goods, to grant a lease, or to make a sale of land or 
houses, or for almost any other purpose, the signature 
by the wife of the husband's name would bind him. 

Under a verbal authority, she may sign her hus- 
band's name to an agreement under hand only, which 
if a full rent is reserved, will operate as a lease for 
three years or less ; but if the agreement is to grant 
a lease or is for the sale of land, then, when it comes 
actually to granting the lease or executing the con- 
veyance, which have to be under seal, these instru- 
ments can only be executed in the husband's name by 
the wife or any other person, if appointed by power of 
attorney under seal. The deed will be vaUd, it is 
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true, if executed by ber in bis name, in bis presence, 
and by bis direction ; but sncb an execution would not 
satisfy a purchaser. 

5. So witb bonds and otber deeds or writings under 
seal, i.e., documents wbere a seal or wafer is appended 
near tbe signature, and which is affixed, or at least 
touched, by the party signing, by way of delivering the 
writing as his act and deed. Tbe husband cannot be 
sued upon any deed or contract under seal, entered 
into and executed by the wife in his name and on his 
behalf, unless he has authorised her to do so by another 
deed, usually called a power of attorney ; or unless the 
deed in question was sealed and delivered by her in his 
name, in his presence, and by his commandment. 
When this is done it is considered to be a signing and 
delivery by him, and it will be as well that the way in 
which the deed was executed should appear in the 
attestation. 

6. If the wife, acting as agent for her husband, com- 
mits a fraud, the husband is considered as having him- 
self committed the fraud through his wife, and is 
therefore liable upon it. 

For example, where a baker, having made up his 
mind to sell his business, left his wife to arrange the 
matter with the broker in his absence, and she told the 
broker that they were doing nearly twelve sacks a week 
when in truth they were only doing nine, and the 
broker sold the business upon this statement, the pur- 
chaser was entitled to recover damages from the hus- 
band for the fraud of his wife, the damages of course 
being measured by the difference in value between the 
actual business and what it was represented to be. 

7. As to the husband's liability where his wife is 
trustee, executrix, or administratrix, I have done my 
best, in chap, viii., sees. 16, 17, to explain that sectioi* 
(24) of the Married Women's Property Act, 1882, 
which is concerned with that subject, and will add 
nothing about it here, 

8. The wife having now full capacity to contract in 
respect of her separate property, may enter into part- 
nership with a stranger or with her husband, and her 
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husband, if partner, will then be as liable on her con- 
tracts and dealings made within the scope of the 
business, and for her wrongs done in the course of it, 
as in any other case of partnership.* 

9. Where a husband permits his wife to carry on a 
trade separately from him (see chap, viii., sec. 2), he is 
not liable upon her contracts and dealings in that 
trade, unless he intermeddles. 

Where the married woman, having separate property, 
carries on business with it in partnership with her hus- 
band, it has been held that her trade is a separate trade ; 
so she can enjoy the profits of such a trade as her 
separate property under sec. 2 of the Act of 1882, and 
tinder sec. 1 (5) will be liable to the bankruptcy laws 
as a separate trader. 

She may have a right to carry on a separate trade by 
virtue of an express agreement made before marriage 
or by her husband's permission after marriage. 

Where the wife sets up a separate business with her 
own capital, or with money which she borrows, she can 
obtain an injunction to prevent her husband from 
meddling with the stock or the profits, or even from 
entering the place of business. 

If the husband is sued in respect of the business on 
the ground that he has intermeddled in it, it will be a 
question of fact for the jury — if the case is tried by a 
jury — ^whether the business was separate or not. 

To make the business separate, there is no need for 
the man and wife to live in separate houses, or for co- 
habitation to cease. The husband may even be em- 
ployed in the business as the wife's servant. Where a 
butcher became incapacitated through drink from fol- 
lowing his trade, and got into the workhouse, and his 
wife borrowed money, carried on the business, and took 
him out of the worldiouse, and employed him as her 
servant in the shop, the court found as a fact that the 
trading was separate. 

10. But if tiie husband not only lives with his wife 

* See my book on ** Private Trading Partnership,** published by 
Effingham Wilson and Go. 
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but takes the profits of the business, especially if ha 
takes part in ordering or selling goods, he will be 
liable in respect of the business, although the wife is 
lessee of the house, and is rated for it, and has her 
name oyer the door, and the goods are invoiced to her, 
and the receipts given by her. The wife will be regarded 
as the husband's agent for carrying on the business. 

Where the wife so acts, the husband as principal, wiii 
be responsible for all wrongful acts done by her in the 
conduct of the business; as, where a wife so acting told 
a servant to drive a cart which was dangerous, to her 
knowledge but not to his, from ill-repair, and the cart 
broke down and injured him, the husband was liable as 
well as the wife. 

11. Where a wife mortgages or charges |her property 
to secure the Habilities of the husband, tlie Court wiU 
usually compel the husband to exonerate her property 
by means of his own. The ground of this right is that 
the husband was really the principal debtor, though 
probably not appearing so on the face of the documents, 
and the mortgage or charge was by way of suretyehip. 
This right is not lost by the wife committing adultery 
and being divorced, and may be enforced by her heir or 
executor. 

12. By the common law the wife's personal property 
in possession was transferred to the husband ; he had a 
right to reduce into possession her choses in action, and 
had a large interest in her real estate. Taking so much 
of her property, it was only right that he should be 
liable, not only upon her contracts made, but for wrongs 
committed by her before and after marriage. But the 
Married Women's Property Act, 1882, has taken 
away the husband's right to the wife's property, 
and, while relieving him (except to the extent of 
property of hers to which he has become entifcled) 
from liability upon her contracts made and* for wrongs 
committed by her before marriage, has left him Hable 
with her for wrongs committed by her after marriage. 
This was probably through inadvertence in the 
preparation of the measure. 

But, as the husband is not liable on any contracts 
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made by the wife after marriage without his authority, 
express or implied, so he is not liable for any wrongs 
which consist of a breach of her contract, or are founded 
on, or spring out of, or are connected with a contract of 
hers made after marriage, but she is solely answerable 
for them out of her separate property. He is only liable 
for simple wrongs. 

An assault, a defamation of character, and an injury by 
negligent riding or driving, are examples of the wrongs 
which can hardly be connected with contract, and for 
which the husband is liable if sued together with his wife. 

The wife being made hable by the Married Women's 
Property Act, 1882, s. 1, to be sued for wrongs as if she 
were single, the plaintiff who has suffered the injury may 
sue her alone for any wrong committed by her before or 
after marriage, but then he must in each case rely only 
on her separate property. If he joins the husband as 
defendant in an action for a wrong committed by the wife 
before marriage the plaintiff may make the husband liable 
only to the extent of property of hers which he has become 
entitled to ; but if he joins the husband in an action for 
the wife's post-nuptial wrong, the husband is liable as 
he was before the Act, to the extent of all his property, 
whether it ever was hers or not. A plaintiff who is thus 
able to make the wife liable in respect of her separate 
property, and the husband liable personally, will 
probably join them both as defendants, and if he gets 
judgment, that judgment will be against the wife's 
separate property, and against the husband personally. 
And the execution, though issued against both, may be 
levied wholly upon the property of either ; so that the 
husband may have to bear the whole burden. 

In the latter case, the husband who has satisfied the 
judgment will not be able to recover from the wife any 
part of whair he has paid; for the Act has not made the 
wife's separate property primarily liable as between 
herself and her husband in respect of wrongs committed 
by her during marriage. 

18. The husband will not be liable for wrongs com- 
mitted by his wife after a decree for judicial separation 
or the granting a protection order, at any rate, if duly 
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registered, either of which makes her a single woman 
as long as it is in operation ; but a resumption of co- 
habitation will render invalid the decree and the order, 
and the husband's risks will begin again. After the 
death of the wife or a decree of diyorce, the husband's 
liability for the wrongs which his wife has committed 
during marriage ceases. 

14. In order to explain the distinction between these 
simple wrongs for which, when committed by the wife 
after marriage, the husband, if sued jointly with her, is 
liable, and those wrongs arising out of, or connected 
with contracts, for which, if committed by her after 
marriage, he is not liable, and for which her separate 
properfy alone is liable — I will mention two cases. 

A married woman represented herself as single, and 
induced a man to marry her, and he, when he found 
out the truth, brought an action against her and her 
husband for the damage and loss occasioned by the 
wife's false representation; but it was held that the 
husband was not liable because the fraud was in regard 
to a contract of the wife not made with his authority. 
So where a married woman persuaded a man to accept 
her security for another by pretending to be single. 
Other examples might easily be imagined, as if the 
wife, exercising the calling of a surgeon, so negligently 
performed an operation as to injure her patient, or if 
she kept a lodging-house and Imowingly employed a 
dishonest servant who stole her lodger's goods. 

15. Whether a husband would be liable for a simple 
tort independent of contract, but done by the wife in 
the management of her separate property, has not, to 
my knowledge, been decided. For example, if she digs 
a gravel pit on her land, and leaves it unfenced so near 
a highway that the plaintiff, travelling by night, with- 
out negligence falls into it ; or if, having land near a 
neighbour's house, which has been standing long 
enough to acquire a right to support, she quarries or 
digs foimdations so near the house that it falls down ; 
or if she diverts a stream passing over her land to the 
prejudice of a miller lower down who is entitled to the 
water. Here the husband can neither take the profit 
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of the land nor interfere to prevent its misuse, and the 
Act of 1882, in giving to ihe woman a great deal of 
land as separate property, which previously would have 
been managed by her husband, has done him an un- 
kindness if it has left him liable for her errors as a 
proprietor. 
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CHAPTER XIV. 

Of thb wife's immunities in bespect of cbime, and 

of husband and wife giving evidence 

against one anotheb. 

1. Criminal acts c^rnmitted by wife in htcsband*8 
presence. 

2. Hv^ba/nd ami wife cannot conspire without 
another* 

3. Grimes committed by wife in husband's absence, 

4. Presumption of coercion from husband* s presence 
may be rebutted. 

5. To eoDonerate wife on ground of coercion^ marriage 
must be proved. 

6. Coercion or no coercion a question for the jury. 

7. Wife more leniently treated than child or servant. 

8. Husband and wife may tise force to protect one 
another. 

9. In civil cases husband and wife may testify 
against each other. 

10. But only in certain criminal cases. 

11. Dying declarations of husband and of wife re- 
ceivable against the other, 

12. Evidence on trials for bigamy, and for forcible 
abduction. 

13. Larceny by wife of husband's chattels. 

14. Enactments enabling husband and wife to testify 
against one another in criminal cases. 

1. In strong contrast to the independence conferred 
on the wife by the Married Women's Property Acts, 
is the indulgence which the law allows her in respect 
of criminal deeds committed by her in the presence of 
her husband. 

If a wife commits treason, murder, manslaughter, 
or wounding with intent to murder, together \<i\.tih.^ qk. 
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in the presence of her husband, she is as punishable as 
if she were a single woman. And some authorities 
add robbery. 

But if she commits a burglary or a larceny in the 
presence of her husband, she is to be acquitted on the 
ground that his presence was equivalent to coercion. 
And in one case the wife was acquitted on a charge 
of cutting and wounding, with intent to do grievous 
bodily harm, the jury finding that she did the act in 
her husband's presence and by his coercion. So, if 
she receives stolen property from her husband, know- 
ing it to be stolen, the presumption is that she took it 
in obedience to his orders, or to screen him from the 
consequences of the theft; and so she is to be 
acquitted. And though the husband is guilty of felony 
as accessory, if he receives his wife after she has 
committed a felony, yet the wife is not to be punished 
for receiving her husband, who has committed a 
felony either alone or together with another. And 
in the graver misdemeanours, the same rule prevails 
as in felony; for, on an indictment of a woman for 
uttering counterfeit coin, if it appeared to have been 
done in the presence of her husband, she is to be 
acquitted. 

But in inferior misdemeanours, such as assault, a 
wife may be indicted together with her husband and 
convicted. 

2. A husband and wife, being one person in law, are 
incapable of conspiring, and neither can be convicted 
of conspiring with the other only. 

3. Where the wife commits the offence in the 
absence of her husband, though by his orders or pro- 
curement, she is as responsible as if she were single. 
Wives have been convicted under these circumstances 
for taking part in a riot, for selling spirituous liquors 
without a licence, committing an assault and battery, 
trespass, defamation of character, and knowingly 
receiving stolen goods. 

Some of these acts, such as assault and libel, have 
been already mentioned as civil wrongs, for which, 
when committed by the wife, the husband and wife 
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may be sued together and made to pay damages ; but 
they are also capable of being treated criminally ap 
the subjects of indictment, in which case, if the 
husband has not participated in the offence, the wife 
alone is punishable. 

4. The presumption that a felony committed by the 
wife in the husband's presence was done under his 
coercion may be rebutted by the circumstances ; as, if 
he were a cripple and bedridden, or appeared not to 
have been present with a criminal intent, his presence 
would not exonerate his wife. A woman is not to 
make her husband guilty by merely committing a 
crime in his presence. 

5. To exonerate the woman on the ground of the 
husband's coercion, there must be evidence before the 
Court of the marriage. If the man and woman are 
jointly indicted, and she is named in the indictment 
as the man's wife, no further proof is needed. But 
she is seldom so named, and, when she is not, she 
must elicit some evidence of the marriage from the 
witnesses to the prosecution, or must call witnesses 
herself to speak to it. Strict proof will not be re- 
quired, but evidence of cohabitation and reputation of 
marriage will be enough. 

6. In every case it is a question for the jury whether 
the wife was acting under the coercion of her husband, 
and if they find that she was so acting they will 
acquit her, but if they are of opinion that the facts 
proved are not sufficient evidence of coercion, they 
will then convict, and the prisoner may obtain the 
decision of the Court of Criminal Appeal as to whether 
the conviction was right in law. So that if the jury 
are in her favour, well and good; if not, she has 
another chance. 

7. In acquitting a wife on the ground of her hus- 
band's influence over her, our criminal law shows 
greater Hberality than in any other similar case, for 
2 a child, ward, or servant were to show that he had 
done the criminal act, with which he was charged, by 
the authority of a parent, guardian, or master, that 
would constitute no defence to an indictment. 
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8. The law expects the husband and the wife to do 
every lawful act for their mutual protection, and 
therefore either of them may beat or even lall an 
assailant in the necessary defence of the other; the 
same allowance would be made for parent and child, 
or master and servant, acting in one another's 
necessary defence. 

9. In civil actions, the husband and wife may be 
compelled to give evidence against one another, and of 
course may do so voluntarily, and each can give 
evidence against the other on a proceeding under sec. 17 
of the Married Women's Property Act, 1882, to decide 
a question between them as to the title to or possession 
of property. As to evidence in suits for divorce, judicial 
separation, restitution, and nullity, see chap, xix., 
sec. 30. 

But no husband is compellable to disclose any com- 
munication made to him by his wife during the 
marriage, and no wife is compellable to disclose any 
communication made to her by her husband during 
the marriage. Nor can either of them, whether a 
party to the suit or not, be asked as a witness to 
answer any questions tending to show that he or she 
has been guilty of adultery, unless such witness has 
already given evidence in the same proceeding in 
denial of adultery. 

10. In criminal proceedings in general, neither 
husband nor wife can give evidence against the other. 

But where the husband is indicted for a personal 
injury to the wife, and where the wife is indicted for p 
personal injury to the husband, the aggrieved part;, 
may give evidence at the trial. 

Criminal proceedings in accordance with sees. 12 
and 16 of the Married Women's Property Act, 1882, 
are, as we have seen exceptions, And it is said 
that cases of high treason are also exceptions. 

11. If the husband is indicted for the murder of his 
wife, or the wife for the murder of her husband, the 
statements made by the deceased person, in the ex- 
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pectation of approaching death, may be given in 
evidence against the prisoner. 

12. When a man or woman is indicted for bigamy, 
the second husband or wife is admissible to prove the 
second marriage after the first marriage has been 
proved; for, when that is proved, it shows that the 
witness is not really the husband or wife of the 
accused, for the second marriage is void. The first 
husband or wife cannot prove the first marriage, or 
give any other evidence. 

Upon an indictment for forcible abduction and mar- 
riage, the woman is a competent witness against the 
defendant ; for if the meirriage was obtained by force 
it is void in law, and she is no wife of the defendant. 

These two last are, of course, only apparent ex- 
ceptions, for the persons who appear as witnesses 
have not contracted a lawful and binding marriage 
with the accused. 

13. The husband and vdfe being one person, she 
could not, by the common law, be guilty of stealing 
her husband's property, for her possession was his 
possession, nor could a stranger be convicted for help- 
mg her to take the property away, unless he were her 
paramour or intended to be so. And even an adulterer 
18 not guilty of larceny for helping the wife to take 
away her necessary apparel. 

But now, by sec. 16 of the Married Women's Property 
Act, 1882, the wife who does any act with respect to 
the husband's property, which, u done by him, with 
respect to her property, would make him Hable to 
criminal procee^ngs "under this Act," will "in like 
manner" be Hable to proceedings by him. That is, 
her criminal liability is the same as his under sec. 12, 
and so if he is living apart from her, he may indict 
her for any criminal act done by her to any property 
which he claims, while they were living apart, or in 
■aspect of property of his which she wrongfully took 
when leaving or deserting him, or when about to do so. 

The husband may charge the wife together with 
another person, and inasmuch as she can now be 
guilty of larceny in taking away her husband's 
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property when leaving him, a stranger may be convicted 
of larceny for knowingly helping her to do so, though 
he did not contemplate adultery. 

14. In criminal proceedings in general, husbands 
and wives are excluded from giving evidence for or 
against one another, and, when defendants, come 
within the general exclusion which forbids accused 
persons to testify on their own behalf. 

But the Married Women's Property Act, 1884, 
enacts that 

In any such criminal proceeding against a husband or wife as 
is authorized by the Married Woman's Property Act, 1882, the 
husband and wife respectively are competent and admissible 
witnesses, and, except when defendant, compellable to give 
evidence. 

And the. Act, 40 Vict., c. 14 (1877) enacts that 

On the trial of any indictment or other proceeding for the 
uon-repair of a highway or bridge, or for a nuisance to any 
public highway, river, or bridge, and any other indictment or 
proceeding instituted for the purpose of trying or enforcing a 
civil right only, every defendant to such indictment or proceed- 
ing and the wife or husband of any such defendant shall be 
a&iissible witnesses, and compellable to give evidence. 
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CHAPTER XV. 
Of suits fob bestitution and deeds of sepabation. 

1. Petition for restitution of conjtcgal rights. 

2. How decree for restitution is enforced, 

3. Failwre to comply may he treated as desertion. 

4. Provision for children on suit for restitution. 

6. If husband and wife quarrel^ they may agree to 
separate. Deed. 

6. Separation deed, how affected by a return to co- 
habitation. 

7. Husband may by the deed allow custody of 
children to wife. 

8. A trustee usually a party, and why. 

9. Simple form of separation deed. 

10. Clause as to custody of children. 

11. Deed procured by fra/ud. Deed followed by 
adultery. 

12. Deed a defence to petition for restitution. 

13. How far wife may deal with her property by deed 
of separation. 

1. Where either party to the marriage leaves the 
other and refuses to perform the duties and obligations 
of the marriage contract, the latter party, after a 
proper formal demand of cohabitation, may, on peti- 
tion to the Divorce Court, obtain a decree for the 
restitution of conjugal rights, requiring the respondent 
to return to cohabitation. But the petitioner must 
come into court with clean hands. The respondent 
to the petition may successfully resist the petition, 
by setting up and proving that the petitioner 
has been guilty of adultery or cruelty, and even 
though the person so pleading is equally guilty. 

Indeed, if a respondent to a petition for restitution 
sets forth in his or her answer, and proves at the 
trial, such a case of misconduct against the other 
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party to the marriage as would have entitled the re- 
spondent to petition for judicial separation on that 
ground, then, not only will the petition be dismissed, 
but the respondent will have the same relief as if he 
or she had been the petitioner. 

A petition for restitution may, therefore, be success- 
folly resisted on the ground of the petitioner having 
been guilty of adultery, cruelty, or desertion, and 
indeed on proof of a smaller amount of cruelty than 
would suffice to found a petition for separation. 
Where the petition was by the husband, the wife suc- 
cessfully resisted it on the ground that he had no per- 
manent residence in England, and her health did not 
allow of her going to join him at his home in Ireland. 

The defence may also be based on any facts which 
shew the marriage to be null, such as the impotence 
of the petitioner, coupled with a prayer for a decree 
of nullity. 

As to what sort of deeds of separation can be 
pleaded to this suit, see further on in this chapter. 

There is a difficulty in the way of suits for restitu- 
tion which does not exist in other cases. In suits for 
nullity, judicial separation, dissolution of marriage, 
and jactitation, the Court is empowered by sec, 42 of 
the Matrimonial Causes Act, 1857, to issue a citation 
to be served out of the jurisdiction, but no such 
power is given in suits for restitution. 

The Court is for England (which includes Wales) 
only, and not for Ireland, Scotland, the Channel 
Islands, or the Isle of Man, or the Colonies, any more 
than for France or Spain. Persons domiciled out of 
England are all " foreigners " as regards the English 
Divorce Court. So tl^t where the husband leaves 
his wife in England, and goes to the place of his 
domicile in Scotland, Ireland, or the Colonies, he is 
not accessible to a citation from the Divorce Court in 
this kind of suit. Quite apart from this, the wife's 
remedy for all matrimonial wrongs must usually be 
sought in the place of her husband's domicile, which 
is also her own; for the wife takes the husband's 
domicile, and if an English Court could order a cita- 
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tion for restitution to be served abroad, it would not 
thereby acquire jurisdiction over a foreigner living out 
of the country. The English Divorce Court held that 
it had no jurisdiction against a husband, whose domicile 
was in Australia, for not rendering conjugal rights to 
his wife while they were in England. 

2. Until the passing of the Matrimonial Causes 
Act, 1884, a decree for restitution of conjugal rights 
was enforced by attachment, that is by imprisoning 
the contumacious party, by way of punishment for 
disobedience. That Act, by sec. 2, put an end to this 
mode of enforcement, and enacted, that where the 
application is made by the wife, the Court, on making 
the decree or at any time after, may order that, if the 
husband does not obey it within a time to be fixed, he 
shall make periodical payments to his wife, and these 
payments may be enforced like instalments of alimony 
are, namely, by attachment for contempt or by writ 
of execution. So that the man may be locked up for 
not paying the money, though not for refusing co- 
habitation. The Court may also, if it pleases, secure 
these periodical pa3rments by a settlement. 

By sec. 3, where the application for restitution is 
by the husband, and the wife is shewn to be entitled 
to any property in possession or reversion, or to be in 
receipt of any profits of trade or earnings, the Court 
may compel her to make a settlement of the whole or 
part of the property, for the benefit of the husband 
and children, or either or any of them, and may order 
periodical payments out of the trade or earnings for 
the same purpose. 

By sec. 4, the Court may, from time to time, vary 
these orders, both as to time and amount, and may 
suspend and revise them. 

3. By sec. 5, the respondent, whether man or wife, 
who fails to comply with the decree of restitution is 
thereupon to be deemed guilty of desertion without 
reasonable cause, and the other party may at once 
petition for and obtain a decree of judicial separation 
on the ground of desertion, without waiting till the 
desertion has lasted two years, as is required in other 
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cases of desertion. And where the person who so 
fails to comply is the hushand, the failure amounts to 
a desertion which, if he has also been guilty of 
adultery, will entitle the wife to petition for divorce, 
on the ground of adultery and desertion. The decree 
nisi, on such a petition is not to be made absolute till 
after six months, unless the Court fixes an earlier time. 

4. By section 6, during a suit for restitution, and, in 
case of refusal to comply, after final decree, the 
Court may make the same orders for the custody, 
maintenance, and education of the children, as it 
might make in a suit for judicial separation. 

It will be observed that, under this Act, the pay- 
ment of the money, ordered to be paid, by the person 
who fails to comply with a decree of restitution, does 
not exempt him or her from proceedings for separation 
or for divorce, as the case may be, which may be 
begun at any time and after continued payments. 
Where the husband is the party in default, a petition 
for judicial separation will very probably follow ; for 
the wife would have as liberal an allowance on the 
decree for separation as under the other decree, and 
she might find it more convenient, domestically and in 
regard of business, to be separated judicially than to 
be liable at any moment to a return to cohabitation 
in obedience to a decree of restitution. 

5. Though neither party has been guilty of an 
offence which would be ^ound for divorce or judicial 
separation, yet, if there is proper ground for an actual 
separation, such as discord, impotence, or infirmity, 
the husband and wife may agree to live apart, and 
may also agree to forego the right of restitution of 
conjugal rights. This latter agreement, however, must 
be exphcit, and is not to be inferred from an agreement 
to live separate, though accompanied by provisions 
adapted to a separation for life. 

These arrangements are usually effected by deed, 
that is, by writing under seal, and provide for imme- 
diate separation. If they provide for future separation 
they are void in law as being immoral and contrary to 
public policy. 
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6. Ir, after a deed of separation has been executed, 
the parties return to cohabitation, that is, not merely 
come under the same roof but live together as man 
and wife, the deed will become void, if not entirely, at 
least as a deed of separation. Married people cannot 
make a deed to operate or be in abeyance according 
as they quarrel or are reconciled. 

The deed, however, may be so worded as a settle- 
ment, that the benefits conferred by it in respect of 
property may continue, notwithstanding a return to 
cohabitation, and so, if it is desired that these benefits 
shall only last during separation, it is wise to add a 
proviso to that effect. The proviso usually is that, on 
a resumption of cohabitation or a dissolution of the 
marriage for any future fault, the deed shall be void, 
except as to what has already been done under it. 

7. By the Infants' Custody Act, 1873 (see chap. xx. 
sec. 8), a separation deed may contain a clause by 
which a husband allows his wife to have the custody 
of any of the infant children. 

8. The existence of the wife being merged in that 
of the husband, neither was able, before the Married 
Women's Property Acts, to contract with the other, 
and so each covenanted with a trustee, and the trustee, 
in cases of separation, always covenanted to indemnify 
the husband against liability for the wife's debts, and 
this indemnity was such a consideration as prevented 
any settlement contained in the deed from being 
a voluntary settlement, and made it good against 
creditors. And though the wife can now contract 
with her husband, as regards property, as well as with 
a stranger, it is still desirable, where the deed contains 
any settlement to make the covenant for it with a 
trustee and to take his indemnity. 

The risk of this indemnity is little more than 
nominal, for even apart from the Married Women's 
Property Act, 1882, the wife cannot pledge her hus- 
band's credit, when separated by consent, and receiving 
her allowance, and as for her ante-nuptial liabilities, her 
husband is only answerable for them to the extent of 
property of hers which he has received, or might with 
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diligence have got in, and so the wrongs committed by 
her after separation will present the only source of risk. 
Nominal or not, however, the indemnity is a good 
consideration. 

9. Where the marriage was after 1882, or where 
the wife has no separate property, or what she has 
needs no provision respecting it, and the husband is 
to give her an annuity, the following is the ordinary 
form stripped of needless verbiage : — 

tHiiu InHfttture made the day of 

18 , between H of of the first part, W, his 

wife, of the second part, and X [tnistee] of 
of the third part, for the settlement of unhappy differences 
which have arisen between the said H. and the said W, 

WiTNESSBTH 88 foUoWS I — 

1. The said H. covenants with the said W.^ and (as a separate 
covenant) with the said X., that during the hfe of the said H. 
the said W. may at at aU times live separate from him and free 
from his control as if she were unmarried, and that he will not 
in any way compel or endeavour to compel her to cohabit with 
him, or molest her, or interfere with her in her mode of life, or 
otherwise, and will not sue or prosecute any person for receiving 
or assisting her. And will, during the joint lives of himself and 
the said W., pay to the said W. £100 per annum, by equal 
quarterly payments on the usual quarter days (the first payment 
being on the day of next), and this 
annuity shall be apportionable at its beginning and its termina- 
tion. 

2. The said W. and the said X. each of them covenants with 
the said H. that the said W. shaU not at any time molest, 
or disturb the said H., and shall not in any way compel, or en- 
deavour to compel him to cohabit with her ; and that the pre- 
ceding covenant on the part of the said H. being duly observed, 
the said W. and the said X., his heirs, executors, and adminis- 
trators, will at aU times hereieifter keep indemnified the said H., 
his heirs, executors, and administrators, against all debts and 
liabilities, present and future, of the said W., and against aU 
actions and demands, costs, charges, losses, damages, and ex- 
penses in respect thereof or any of them. 

3. Provided that, if the said H. and W. shall again cohabit 
together or the marriage shall be dissolved by any competent 
Court in consequence of anything done or suffered by either 
party, after the execution hereof, these presents shall be void, 
except in respect of any will, or disposition, or other act pre- 
viously done, and proceedings for breaches of the covenants 
herein contained, previously committed. 

In witness whereof the parties hereto have hereto set their 
hands and seals the day and year first above written. 
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10. If the wife or the husband is to have the sole 
custody of any of the children, the other party being 
entitled to access to them at convenient times and 
places, a clause naming the children and stating the 
aorangements should be inserted. Although the hus- 
band has the prima fade right to the children, yet, as 
the mother may apply for their custody under the 
Infants* Custody Act, 1873, or the Guardianship of 
Infants' Act, 1886 (see chap, xx.), it will not be vain 
to expressly give to the father the custody of the 
children whom he is to keep. The Courts will not 
easily accede to the wife's application for a custody 
which she has consented to forego. 

11. The deed of separation will be voidable if 
obtained by the fraud of either party. A deed was 
set aside when procured by the wife's representation 
that her life had been chaste, and she desired so to 
continue, when in fact she had been living in adultery 
and meant to resume it. 

The deed, though void on a resumption of cohabita- 
tion, will stand unaffected by the adultery of either 
party after it. 

But the deed is not a licence to either party to 
commit adultery, and the innocent party may petition 
for judicial separation or for divorce, as the case may 
be, for the faidt of the other. That is, the innocent 
husband may have the marriage dissolved for the sub- 
sequent adultery of the wife, and the innocent wife 
may have a judicial separation for the subsequent 
adultery of the husband, or a dissolution, if his 
adultery is bigamous or incestuous. 

After decree of dissolution of marriage (divorce), 
the separation deed will become void by force of the 
proviso. If there is no proviso and no quahfication 
in the covenant itself, the husband will still be hable 
upon it. But the Court, by virtue of its power to 
remodel settlements, whether ante-nuptial or post- 
nuptial, may, on a decree for divorce or nullity, re- 
model the trusts and make a greater or a less provision 
for the wife, 22 and 23 Vic, c. 61, s. 5, and 41 Vic, o. 
19, s. 3 (see chap. xix). 
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12. It will be observed that the only proceeding 
against which each of the parties covenants is a 
petition for restitution of conjugal rights. If either 
asserts this right after covenanting to forego it, the 
other may obtain an order in the nature of an in- 
junction to stay the proceeding, or may set up the 
deed by way of answer to the petition. 

13. Sometimes, in consideration of the husband's 
covenant to pay an annuity, the wife consents to 
forego her right to dower out of his lands and her 
distributive share of his personalty on his dying in- 
testate, and sometimes covenants to pay his debts and 
to grant him an annuity. And she may agree to 
forego the charge of £500 now created in her favour 
by the Intestates Estates Act, 1890. (See Appendix). 
But a wife cannot, by a separation deed, deal with 
her real and personal estate to a greater extent 
than if she were contracting with a stranger. For 
example, if, being married before the first of January, 
1883, she had real estate acquired before that date 
and not settled to her separate use ; or a reversionary 
interest in personalty, though created after 1867, she 
could deal with neither without an acknowledged 
deed and her husband's concurrence, as required in 
the former case, by 3 and 4 W. IV., c. 74 ; and in the 
latter, by Malins' Act, 20 and 21 Vic, c. 67 (see chaps. 
iii., s. 14, and iv. s. 12). 
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CHAPTEE XVI. 
Op protection orders, and orders by magistrates 

FOR maintenance, SEPARATION, AND CUSTODY 

OF CHILDREN. 

1. Protection order in case of desertion » 

2. Equivalent^ as regards property ^ to decree for 
judicial separation, 

3. How obtained and how discharged, 

4. Its operation, 

6. Begistration of certain protection orders, 

6. Although reversed, valid in favour of persons 
dealing with wife in reliance on order. 

7. Court requires husband if within the jurisdiction, 
to be served with summons to shew came against order. 

8. Date of desertion to be stated in order. 

9. The Summary Jurisdiction (Married Women) 
Act, 1896. 

10. Orders for separation, custody of children and 
maintenance. 

11. Bemarks about the Act. 

1. The Divorce Conrt or magistrates may make 
orders for protecting the wife's property in cases of 
desertion. 

Orders protecting the property and earnings of & 
deserted wife, commonly called " protection orders," 
are not of so much use now as they were before the 
Married Women's Property Acts. The Acts of 
1870 and 1882 both give the married woman, 
whether deserted or not, all her earnings acquired 
in any occupation which she follows separately from 
her husband (and, when she is deserted, all her 
earnings must come under that description), while, 
as for future acquired property, the Act of 1882 
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gives her, whether deserted or not, as much as the 
order does. The only advantage possessed by the 
order consists in the power of the wife to inflict a 
serious penalty for its infraction. 

By sec. 21 of the Matrimonial Causes Act, 1857, 
(20 and 21 Vict., c. 86), a wife, inunediately upon being 
deserted by her husband, may obtain an order ** pro- 
tecting her earnings and property acquired since the 
commencement of such desertion from her husband, 
and all creditors and persons claiming under him," 
and such earnings and property are then to belong to 
her as if she were a single woman. 

The desertion must be continuing at the time when 
the order is made and a bond fide offer to return takes 
away the right to the order. 

2. During the continuance of the order and of the 
desertion, the order puts the woman in the same 
position as regards property and contracts, and suing 
and being sued, as if she had obtained a decree of 
judicial separation, that is in the position, in those 
respects, of a single woman. There is no saving of 
settlements in this Act, and so no restraint on antici- 
pation contained in any will or gift, under which the 
woman acquires property after the desertion and under 
the order will have any effect. The wife is a single 
woman as to property without any proviso. This is 
more than the Married Women's Property Act, 1882, 
does ; for it preserves the restraint upon anticipation, 
if there be one. 

But the chief advantage, which the woman has 
under the order, is that, if the husband, or any 
creditor, after notice of the order, seizes or continues 
to hold any property of the wife, she can sue him and 
make him restore the specific property, and pay 
damages to double its value. 

3. The wife, if living anywhere in England, may 
obtain the order from the Divorce Court, or its 
president ; and if living in the metropolitan district 
may obtain it from a police magistrate ; and if in the 
country from justices in petty sessions. The authority 
granting the order must be satisfied of the marriage. 
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and that the desertion was without reasonable cause, 
and that the wife is maintaining herself by her own 
industry. She must not be a brothel keeper, or living 
in adultery, or by prostitution. If the order is made 
by a poUce magistrate, or in petty sessions, it is to be 
entered within ten days with the Registrar of the 
County Court, within the jurisdiction of which the 
wife is resident. 

The same section, 21, provides that the husband 
and any creditor, or person claiming under him, may 
apply for the discharge of the order. The application 
may be made to the court, whether the order was 

granted by the court or not. It may be made after 
the death of the wife {Mudge v. Adams, 6 P.D. 64). 

The husband, of course, has an interest in discharging 
the order, both because it is an imputation upon him 
and because the acquisitions of his wife, under the 
order, will not come to him on her dying intestate. 
But it is hard to see how the husband's creditor can 
now discharge the order ; for what the wife earns and 
the property which she acquires — order or no order — 
are hers and not her husband's, and cannot be taken 
for his debt. 

If the order was made by a police magistrate, 
the application may be made to him or his successor, 
or the person acting in his place. And, if the order 
was made at petty sessions, the application may be 
made to the justices sitting there, whether they are 
those who made the order or not. (Matrimonial 
Causes Act, 1857, s. 21, and Matrimonial Causes Act, 
1864). 

Resumption of cohabitation or the ending of the 
separation, which is the same thing, puts an end to 
the protection order, as it does to a decree of judicial 
separation. 

The order not being equivalent to • a decree of 
judicial separation (except in respect of property, 
9aing and being sued), is not conclusive of the fact 
of desertion as against the husband, and, if he has 
not really been giiilty of desertion, he may resume 
cohabitation at pleasure, or petition for restitution of 
conjugal rights. 
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4. Unlike a decree for judicial separation which 
operates only from its date, a protection order relates 
back to the desertion and affects all property which 
the wife acquires aiter the desertion. It includes 
property to which she was entitled for an estate in 
remainder or reversion at the date of the desertion ; 
but does not apply to property of which she was in 
possession at that date. Such property may be her 
separate property or not hers at all ; but it is not 
within the order, because it cannot be said to have 
been acquired, or to have come to her, since the 
desertion. If it is hers, she has her ordinary remedy 
for protecting it, but she cannot get the double value 
from the person who seizes or holds it. The order 
covers all that is acquired, or comes to, or devolves 
upon the woman since the desertion (sec. 25), however 
much time has elapsed between the desertion and the 
order. A woman, deserted in 1832, did not apply for 
an order till 1861, but the order protected all that she 
had acquired, or that had come to her, during the 
previous thirty years and it passed under her will, 
made in 1861, as if she were a single woman. Of 
course since 1882 it would pass in like manner without 
any desertion or any order. 

The order covers no earnings but such as are lawful. 

The order is expressed to be for the protection of 
the wife's earnings and property generally, and does 
not specify any particular properties as having been 
acquired, or come to her, after the desertion, but 
leaves her to prove the acquisition or devolution of the 
property, in case she sues for its return and for 
damages for its seizure or detention. 

Property to which the wife becomes entitled since 
the desertion, as trustee, or as executrix, or adminis- 
tratrix of a person who died after the desertion is 
included in the order. (Matrimonial Causes Act, 1858, 
B. 7). 

5. The requirement jf registration within ten days, 
where the order is not obtained from the court, if 
said to be directory and not imperative, at least as 
regards time; for a married woman made a will 
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within the ten days but registered her order after the 
ten days and died, and the will was admitted to 
probate. 

6. The last mentioned Act provides, in sec. 8, that 
if the order is reversed or discharged, all dealings with 
the wife while it was valid shall stand good, and, in 
sec. 10, that, if the order has been discharged or 
varied, or has been put an end to by the separation 
ceasing, all persons and corporations, who have dealt 
with the wife in reliance on the order are protected, 
and their dealings valid. But these clauses are of 
little value now, because a wife may contract, as to 
her separate property, whether living with her husband 
or not, and all that she earns apart from him, and all 
that comes to, or devolves on her, since 1882, is her 
separate property, whether the man Hves with her or not. 

7. By rule 195 for Divorce and Matrimonial Causes, 
the wife must state in the affidavit on which she 
applies for an order, whether she has any knowledge 
of the residence of her husband, and, if he is known to 
be residing within the jurisdiction of the Court, he 
must be served personally with a summons to shew 
cause why the order should not be made. A husband 
will prevent the order being made if he shews that he 
has only left his wife temporarily, or that he did so 
with her consent, or in consequence of her misconduct. 
It may be worth his while to do this in order to pre- 
vent being charged with the costs of obtaining the 
order as a "necessary"; which might happen if the 
woman had no separate property. But otherwise the 
order hurts him little, for, beyond depriving him of 
his right to administration on his wife's death, it takes 
nothing from him, which could otherwise be his, it 
relieves him from any future claim for necessaries, 
and will become void on a resumption of cohabitation. 

8. By the Matrimonial Causes Act, 1858, s. 9, the 
order is to state the time at which the desertion on 
which it is founded commenced, and this date is to be 
conclusive as regards all persons who deal with the 
wife in reliance on the order. 

But the order is not conclusive against the husband. 
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nor, unless he had an opportunity of shewing cause 
against it, is it even evidence against him. If he 
does not regard himself as having deserted his wife, 
and, after offering to resume cohabitation, petitions 
the Court for restitution of conjugal rights, the pro- 
tection order is no evidence that he deserted his wife, 
and is not' entitled to have her back again. 

9. The Summary Jurisdiction (Married Women) 
Act, 1896 (58 & 59 Vict., c. 39) enables a wife to apply 
to a court of summary jurisdiction, that is to two 
magistrates in petty sessions, or a stipendiary.magis- 
trate, under any of the following circumstances : — 

(1) Where her husband has been convicted by 
magistrates of an aggravated assault upon her ; 

(2) Where he has been convicted upon indictment 
of an assault upon her and sentenced to a 
fine of more than £5 or to imprisonment for 
more than two months ; 

(8) Where he has deserted her ; and 
(4) Where he has been guilty of persistent cruelty 
to her, or of wilful neglect to provide reason- 
able maintenance for her or for her infant 
children, whom he is liable to maintain, cmd, 
by such cruelty or neglect, has caused her to 
leave him and live separately and apart from 
him. 
The court of summary jurisdiction to which she 
applies may be either the court by which her husband 
was convicted, or the court for the district or place 
where the cause of complaint wholly or partially arose. 
And, where the husband has been convicted upon 
indictment, as above mentioned, she may apply to the 
court before which he was convicted, which becomes 
a court of summary jurisdiction for this pux-pose. 

10. On this application the court may make an 
order providing as follows : — 

(1) That she is no longer bound to cohabit with 
her husband, (which is to be equivalent to a 
judicial separation on the ground of cruelty^ ; 

(2) That she may have the custody of the chil- 
dren of the marriage while under 16 ; 
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(8) That her husband shall pay to her, or to an 
ofi&cer of the court, or some other person for 
her, a weekly allowance, which is not to 
exceed £2 a week ; 
(i) That she or her husband, or both, shall pay 
costs. 

But, if the wife has committed an act of adultery, 
an order is not to be made in her favour, unless her 
husband has condoned or connived at it, or has con- 
duced to it by his wilful neglect or misconduct. 

On the apphcation of the wife or husband, and 
upon fresh evidence being brought forward, the court 
may alter, vary, or discharge the order and may 
diminish the amount of maintenance or may increase 
it, but not beyond £2 a week. And, if it is proved 
that the wife has voluntarily resumed cohabitation, or 
has committed an act of adultery, the court is bound 
to discharge the order. 

If the court is of opinion that the application would 
be more conveniently dealt with by the Divorce Court, 
the former court may refuse to make an order ; but 
the Divorce Court may require the court of summary 
jurisdiction to hear and determine the case. 

An appeal lies from the court of summary jurisdic- 
tion to the Divorce Court against any order or against 
any refusal to make an order, unless the refusal was 
made because the case was thought more proper for 
the Divorce Court. 

11. In taking advantage of this statute the wifd 
may find a difficulty which does not exist in an appli- 
cation for a protection order or a decree for judicial 
separation, namely, that the husband has to be within 
reach of a summons. But, if once the order is ob- 
tained, she enjoys during the desertion, by virtue of 
the Married Women's Property Act, 1882, all the 
rights to earnings and property which she could have 
under the protection order and the maintenance order 
under this statute as well. 

Magistrates often blunder about the question of 
desertion, which means far more than merely leaving 
a wife ; for, without deserting a wife, a man may leave 
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her for a long time with the intention of returning to 
her, or letting her come to him, or may leave her for 
ever for a proper reason (see chap, xix.) 

Where the complaint is that the husband has wil- 
fully neglected to provide maintenance, whereby he 
has caused his wife to live separate, the court has to 
be satisfied of four things : (1) the marriage, (2) the 
ability to maintain, (3) the wilful neglect to do so, 
and (4) that this neglect was such as to make it 
reasonable that the vrife should Uve separate and that 
she has done so. 

Where an order is made that the wife may cease to 
cohabit, which is made equivalent to a judicial separa- 
tion, there arises a presumption that access, that is 
co-habitation, ceased from the date of the order ; so 
that, in the absence of evidence, a child bom more 
than nine months after the order will be regarded as 
illegitimate. 
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CHAPTEE XVII. 
Of the eights and liabilities of the husband afteb the 

DEATH OF the WIFE. 

1. Ma/niage dissolved by death or divorce, 

2. Wife may die wholly or partially intestate, 

3. Her lands of inheritance on intestacy, 

4. On intestacy her personalty in possession vests 
in husband. 

6. On intestacy her choses in action and in reversion 
vest in him as administrator, 

6. On intestacy he has exclusive right to ad- 
ministration, 

7. But not if wife were divorced , judicially 
separated, or had protection order, 

8. What property of deceased wife is subject to her 
debts. 

9. On wife's death, husband is free from personal 
liability on her contracts, or for her torts or dewistavits. 

10. Bight of wife's executors under Married Women's 
Property Act, 1882, s. 23. 

11. Husband takes joint property by survivorship, 

12. Husband bound to bury deceased wife, 

13. His curtesy, 

14. His right to bring an auction against the person 
who has killed the wife. 

1. The marriage may be dissolved by death or by 
decree of dissolution of marriage. 

2. The wife dies either intestate — that is, without a 
will — or testate ; that is, leaving a will. The will, to 
be valid, must have been made after marriage, unless 
made in execution of a certain power of appointment 
(see eh. v.). And, when she leaves a will, it may 
dispose of the whole or of part only of what she has a 

F 
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right to dispose of. In the latter case there is a partial 
intestacy, and the remarks which follow as to intestacy 
will ap£dy so far as the intestacy extends. 

The wife may, without any concurrence of her 
husband, make a will of all her real and personal 
separate property, whether it has become so by gift or 
settlement, or by force of the Married Women's Property 
Acts, and whether it was subject to restraint against 
anticipation or not, and she may dispose by will of any 
property over which she has a power of appointment 
which may be exercised by will. 

8. In case, of her intestacy, her freeholds of inheritance, 
whether her separate property or not, and whether 
vested in a trustee or not, descend to her heir, subject 
to her husband's life estate by the curtesy, if he is 
entitled to it (see ch. iv.) ; and the like of her copyholds 
of inheritance, but subject to curtesy, if any, by the 
custom of the manor. 

4. On the death of the wife intestate, the chattels 
which were her separate property, whether given to her 
separate use, with or without a trustee, or become her 
separate property by force of the Married Women's 
Property Acts, her money, her leaseholds, and the un- 
paid rents of her leaseholds or freeholds, vest in her 
husband in his marital right without his obtaining 
letters of administration. 

5. But her choses in action and reversionary interests 
not reduced into possession will only vest in her husband 
if he becomes her administrator, an office conferred by 
the Court of Probate, and entitling him to << administer ** 
her estate. 

6. All her personal estate will vest in the husband 
either in his marital right or as administrator, if he 
becomes administrator. 

The husband has an exclusive right to a grant of 
administration, and all that he takes under it belongs 
to him absolutely, to the exclusion of the next-of-kin. 

Where the intestacy is only partial, the husband will 
still be administrator, and the executors will only take 
what is left by the wilL 

7. Where the marriage has been dissolved, and the 
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man survives the woman, he is not entitled to ad- 
ministration, for, when she died, she was not his wife. 
When the wife has obtained a decree of judicial 
separation, all the property which she has acquired, or 
which has come to her since the date of the decree^ is 
to go upon her death intestate, as it would have gone 
if her husband had been then doL J (Matrimonial Causes 
Act, 1867, s. 25), and the wife who has obtained 
a protection order is in the same position as regards all 
property which she has acquired, or which has come to 
her since the date (not of the order, but) of the desertion. 
In these cases, where the wives die separate, their 
husbands are not entitled to administration. 

8. It has already been explained (chaps, viii., s. 2, 
and ix., s. 6) that by the M.W.P. Act, 1898, all a mar- 
ried woman^s property, present and future, and whether 
she has any or not when contracting, is made liable to 
answer all the contracts that she makes otherwise than 
as an agent. From this property is excepted during 
marriage such property as is subject to a restraint on 
anticipation but, after the marriage is ended by death 
or divorce and the woman is without a husband, this 
restraint ceases and all the property becomes liable. 

9. The 28rd section of the Act of 1882 says :— 

For the purposes of this Act the legal personal representative of 
any married woman shall in respect of her separate estate have the 
same rights and liabilities and be subject to the same jurisdiction 
as she would be if she were living. 

The ordinary meaning of " legal personal representa- 
tive " is " executor or administrator "; but it has been 
held (Surman v. Wharton (1891), 1 Q.B. 491) that a 
husband who has not been appointed to either of these 
offices, but has taken jure mariti the personal chattels 
or leaseholds of his deceased wife, is included in the 
expression, *' legal personal representative," and that, 
therefore, he is as liable for her debts as if he were 
executor or administrator. That is to say the surviving 
husband is, in that case, liable to the extent of all his 
deceased wife's property that comes to his hands for all 
her debts and breaches of contract, whether arising 
before or after marriage, unless, of course, the remedy 
for them is barred by lapse of time. 
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For the wrongs committed by the deceased wife, 
whether before or during marriage (see chap, viii., sec. 
14), her estate is in general not Hable, because, for 
personal wrongs, the right of action ends with death. 
There is an exception, however, imder the statute 8 and 
4 Will. IV., chap. 42, s. 2, which enacts that, where 
the deceased person, within six months before death, 
has done an injury to the real or personal property of 
another, the latter may sue the executor or administra- 
tor within six months of his undertaking the office. 

The husband, so far as the wife's property coming to his 
hands does not extend, is under no personal liability in 
respect of her contracts, or of wrongs committed by her. 
Upon her contracts made during marriage, he never was 
liable, except they were made by his authority, in which 
case the contract was his own, and the hability continues 
until barred by lapse of time. Upon her contracts 
made before marriage, and upon wrongs committed by 
her before or during marriage, his "Hability — limited in 
case of the former wrongs to certain property — ceases 
wholly on death as on divorce. To make the man liable, 
he has to be sued jointly with his wife, which, after 
death or divorce is impossible. 

10. From the words of the 23rd section of the Act 
of 1882, which says that a wife's personal representative 
shall have the same rights and liabilities as she would 
herself have if hving, and be subject to the same juris- 
diction, a curious result may follow. If the wife left a 
will and did not ; pp )int her husband executor, the 
executor would probaoly be able to avail himself of the 
jurisdiction imder sec. 17, to make the husband give up 
property included in the will. 

11. The husband takes by survivorship all property, 
real or personal, held or possessed by him and his wife 
jointly. 

12. The husband is bound to bury his deceased wife. 
Where a wife died during the absence of the husband, 
a person who had paid the necessary and suitable 
expenses of her funeral was held entitled to recover 
them in an action against the husband. And, even if 
the husband is under age, he may bind himself for the 
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necessary faneraJ expenses of his wife and his lawful 
children, such funerals being, in fact, necessaries for 
himself. Whether, as administrator, a husband may 
charge the funeral expenses to the estate, and so leave 
less for creditors, instead of bearing them himself, is 
doubtful. 

18. The husband's right to a life estate in his wife's 
estates of inheritance where he has had issue by her 
capable of inheriting, has already been treated of in 
chap. iv. All that need here be said is that where the 
property is separate, she can bar this right by her 
disposition of the property in her lifetime or by will.* 

As for the administration of the wife's estate by a 
husband who is executor or administrator, it will be 
guided by the ordinary rules on the subject, which have 
no place here. 

14. The husband has the same right, under Lord 
Campbell's Act, to bring an action against the person 
who, by a wrongful act, neglect, or default, has caused 
the death of the wife as the wife has when the death ot 
the husband has been so caused (see next chap., sec. 15). 



The husband is still entitled to a tenancy by the curtesy out of 
his wife's undisposed of real estate, {Hope v. Hope (1892), 2 
Ch. 336.) 
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CHAPTEK XVIIL 
Of the bights and liabilities of the wife afteb the 

DEATH OF the HUSBAND. 

1. General view of widow's rights and liabilities, 

2. Husband may leave a will or die wholly or 
partially intestate, 

3. Administration and distribution on intestacy, 

4. Paraphernalia, 

6. What was separate property during marriage 
remains to widow, 

6. Widow takes joint property by survivorship, 

7. Her chattels real, 

8. Her choses in action and in reversion, 

9. Dower, 

10. Bights of widow who has mortgaged or pledged 
her property as security for her husband's debts, 

11. Liabilities which revive on widowhood, 

12. Widow liable to imprisonment for them under 
sec, 5 of Debtors* Act, 1869. 

18. Position of widow as to contracts made by her 
during marriage to bind her separate property, 

14. Burial of husband, 

16. Damages under Lord CampbelVs Act for death 
of husband. 

1. Unlike the husband, the wife incurs hardly any 
liabilities by virtue of the marriage. She never was 
liable, nor was her estate, upon her husband's contracts 
or for wrongs committed by him, and she is no more so 
when a widow. Her liabilities on her husband's death 
consist chiefly of the revival of her former liabilities or 
her becoming solely answerable for an existing one. 
The rights of the widow on the death of her husband 
without a will consist chiefly of the right to dower, 
which seldom arises, her right to a distributive share 
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of bis personal estate, and a right by suryivorsbip to 
any property held jointly with her husband. 

And now, by the Intestates Estates Act, 1890 (see 
Appendix), if he dies intestate and without issue after 
the 1st Sept., 1890, she is entitled to the whole of his 
real and personal estate if their value taken together 
does not exceed £600 ; while, if it exceeds £500, she is 
entitled to that sum, to be contributed by the real and 
personal estates in proportion to the value of each and 
also to her distributive share out of what is left. So 
that if the man dies intestate and without issue, leaving 
£600 clear of debts, funeral expenses and charges, his 
widow would take £550, and his next of kin £50. 

" Without issue *' means without children by any 
wife or the descendants of such children. The Act does 
not apply to a partial intestacy. • 

2. The Uhsband dies either intestate, that is without 
leaving a will, or testate, that is leaving a will. The 
will to be vaUd must have been made after marriage, 
unless made in the execution of a certain power of 
appointment (see c. vi. and s. 18 of the Wills Act, 
wluch appHes to all wills). And where he leaves a will 
it may dispose of part only of his property, which is a 
partial intestacy and, so far as there is an intestacy, 
the rules as to intestacy apply ; but as there is a will, 
the Intestates Estates Act, 1890, does not apply. 

Where the husband leaves a will it regulates the dis- 
position of the property included therein. 

8. If the husband leaves no will, or in as far as the 
will does not apply, the law takes in hand the distribu- 
tion of his personal property (see chap, iii.), while the 
real property (see chap, iv.) unless it is the subject of 
settlement, or is required on intestacy to satisfy the 
widow's charge of £500, devolves upon his heir ; but 
see section 9. 

The law vests the personal property in the person ap- 
pointed by the Court of Probate to administer the effects 
of the deceased. The Oourt usually grants administra- 
tion to the widow, but may, if it please, give it to the 
next-of-kin or to both. 

Where there are children, the widow takes one third 
to herself, and the rest goes among the children. 
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"Where there are no children, the widow if her 
charge of Jg500 is satisfied, takes one half of the 
personalty, and the rest is distributed among the next- 
of-kin, whoever they may be. 

Sometimes there are no next-of-kin, as where the 
ausband is a bastard, who can have no next-of-kin, and 
in this case there being ncf children, all except the share 
of the widow, (one half) belongs in strictness to the 
Crown. 

It is very important for the widow to distinguish 
between what is wholly her own and free from her 
husband's liabilities, and what forms part of his 
intestate estate, of which she only gets a share of what 
i;emains after all claims upon it are satisfied 

4. On the death of the husband, testate or intestate, 
the widow may claim paraphernalia, that is to say, 
such articles of personal apparel and personal ornament 
suitable to her rank and degree but belonging to her 
husband, as she continued to use by his permission 
during the marriage. But it will be enough though she 
used them only upon great pubUc or private occasions, 
or though they remained in the keeping of her husband* 
Nor is their value material, so that they are suitable to 
her rank. 

[The articles would belong to the husband if they were 
the wife's at marriage, before 1888, and were not 
affeced with the character of a separate estate, just as 
much as if he had bought them. If they were her 
separate property, as by purchase out of her separate 
property, or by gift from a stranger, or from her 
husband, they are hers, and form no part of his estate, 
and what is here said about her claiming them from 
his estate does not apply.] 

When I say she may claim them, I mean she is 
entitled to them, as against the legatees under her 
husband's will, and as against all the world except his 
creditors, who have exhausted all the other assets, and 
even as against them she is entitled to her necessary 
clothing. 

The husband may pawn, sell, or give away these 
paraphernalia during his lifetime though he cannot leave 
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them by will at his death ; a woman has no claim on them, 
therefore, till she is a widow. 

If her husband's creditors take her jewels or other 
paraphernalia to satisfy their claims, the Court will 
compel them first to resort to other property. 

I have said the husband may pawn the paraphernalia, 
but if the person who advanced the money has not sold 
them before the husband dies., the wife will in general be 
entitled to redeem them. 

If the widow dies without claiming paraphernalia, 
they will fall into the husband's estate, and cannot be 
claimed by the executor or administrator of the widow. 
For instance, if her husband were to leave them in his 
will to her for her life and then to some one else, and 
her conduct showed that she chose to take them under 
the will instead of treating them as things over which 
her husband had no power of disposal, they would, at 
her death, go to the person mentioned in the will, and 
the widow's executor or administrator could not claim 
them. 

What has been said above does not apply to personal 
ornaments given to the wife by a third party, or other- 
wise forming part of her separate property, nor to 
wedding gifts to her, which are always separate 
properl^; for the husband cannot dispose of such 
properly by will, nor are they assets for his creditors. 

5. On ihe dissolution of the marriage by death or 
divorce, that which has been separate estate or separate 
property of the wife ceases to be so, for there is no 
longer a husband from whom it is to be separate, and 
the restraint on anticipation, which can only be annexed 
to separate property, ceases also ; so that the widow can 
dispose of it as if single. It is necessary, however, still 
to speak of separate estate or property, meaning that 
which, during the marriage, was affected with the 
separate character. 

On the death of the husband, whether testate or in- 
testate, all the widow's separate property, whether made 
so by ^t or settlement, or by the force by any statute 
remains hers, freed, until she marries again, from its 
character of separate and from restraint on anticipation. 
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6. Whether the husband dies testate or intestate, 
and whether administration is granted or not, the widow 
will take by survivorship all property, real or personal, 
which she held or possessed jointly with him ; such as 
estates of inheritance, in land conveyed to them jointly, 
or shares standing, or money lodged or deposited in 
their joint names. 

7. Some other sorts of property not separate survive 
to the wife on the death of the husband, whether with 
or without a will. 

Where a woman possesses chattels real, such as leases 
or the next presentation to a living (see chap, iv.), 
though not rendered separate by any ^t or settlement, 
nor — owing to the date of her marriage — ^rendered 
separate by either of the Married Women's Property 
Acts, and not disposed of by her husband in his lifetime, 
she is entitled to them at his death, for he cannot dispose 
of them by will. 

8. A widow, whether there is a will or not, is also 
entitled to all her choses in actioH, such as debts and 
arrears of rent due to her, her reversionary interests in 
personalty, her legacies, residuary personal estate be- 
queathed to her, her trust funds, stock, balance at a 
bank, etc., though not made separate property by gift, 
settlement, or statute, provided her husband has not, in 
his lifetime, reduced them into his own possession, 
or done anything which tlie law considers tc amount to 
a getting possession of them (see chap, iii.) 

9. As regards the husband's lands, the wife beside 
her charge of £600 mentioned in sec. 1, may have 
a claim to a third part for her life, which is called her 
dower, but this claim seldom arises now. A widow 
whose marriage took place before January 1st, 1884, 
may be entitled to dower out of all lands held by her 
husband whether he left a will or not, where the whole 
legal fee is vested in him, or he has (whether wholly 
equitable, or partly legal and partly equitable) what is 
equivalent to an estate of inheritance.* I am of course 

* As to dower and gavelkind lands and copyholds, see note in 
chap, iv. 
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Bupposing that the lands have either not been settled 
at all or not in a way which precludes the right to 
dower from arising. 

But where the marriage took place since January Ist, 
1884, the wife's dower is placed wholly in the power of 
her husband. His absolute disposition in his life or by 
his will excludes her altogether. So his contracts and 
charges in his lifetime or by his will will bind her, and 
he may, when an estate is conveyed to him, cause it to 
be declared by the deed of conveyance that his widow 
shall not be entitled to dower out of such land (for it is 
not necessary that he himself should execute the deed), 
or he may bar her right by his declaration in any other 
deed, or in his will, either generally or partially. It is 
where none of these things are done that the claim 
arises. 

If a man gives any property to his wife by will, he 
should, where he has land hable to dower, or has con- 
tracted for the purchase of such land, state whether he 
means the gift to be in bar of dower or not. Such a 
precaution may prevent a lawsuit.t 

10. When the husband wishes to borrow money, or 
U) pay off a debt, it often happens that the wife joins in 
a mortgage of her land, or gives her separate personal 
estate in pledge by way of security, and the right to re- 
deem is sometimes reserved to tiie husband. When 
this is the case the wife has also the right to redeem 
both before and after the death of her husband, unless 
indeed the transactions showed that she not only in- 
tended to give a security for her husband's debt, but to 
pass to him the beneficial interest in the property mort- 
gaged, subject only to the mortgage. 

So also after his death she is entitled to stand in the 
place of the person who has advanced the money, and to 
have her estate exonerated out of the other property of 
her husband. She is in fact a surety for him, and has as 
great a claim to repayment as the other creditors have 
to be paid their debts. 

+ These remarks upon dower have been taken nearly word for 
word from Lord St. Leonards' ' Handy- Book on Property Law.* 
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11. As the widow's rights survive, so her liabilities re- 
vive. Where no judgment has been obtained against 
her and her husband jointly, the widow, whatever the 
date of her marriage, is solely liable upon all contracts 
entered into, or legal obhgations incurred, or wrongs 
committed by her before marriage, unless, by lapse of 
time or otherwise, the remedy is barred. In the absence 
of such a joint judgment, she is also solely liable for all 
wrongs committed by her during the marriage, if the 
remedy is still subsisting. 

12. Upon a judgment obtained against her during 
widowhood for any of these causes of action, her properly 
is liable to execution, unprotected of course by any 
restraint on anticipation, and, if she refuses or neglects 
to satisfy the judgment, or any instalment of it which 
is due, and the Court is satisfied that she has, or since 
the judgment or instalment was due has had, the means 
of payment, she may be imprisoned imder sec. 6. of the 
Debtors* Act, 1869. The imprisonment is for not more 
than six weeks, or until payment, but it may be re- 
peated from time to time, and is not a satisfaction of 
the debt, or a bar to any Idnd of execution. 

18. The woman who during marriage has contracted 
in respect of, and so as to bind, her separate estate is 
not personally liable but has only made her property 
liable for the debt or damages resulting. She therefore 
cannot be imprisoned under section 6 of the Debtors* 
Act, 1869, for default in payment of a sum of money 
as due under any judgment in an action on such a 
contract, and, when the marriage is ended by death or 
divorce, she enjoys equal immunity. Until the Act of 
1898 was passed, the property which the woman pos- 
sessed after the marriage was ended would not have been 
liable ; for oply separate property was made liable (see 
Scott V. Morley, chap, ix., sec. 6), and, when the marriage 
is ended there can be no .separate property. But now, 
by sec. 2 of Uie Act of 1898, all that the woman has 
after divorce or during widowhood is liable. 

14. Whether the widow, not being executrix or ad- 
mijsistratrix of her deceased husband, is bound to bury 
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him is doubtfal; but it is certain that, if she gives 
orders for the funeral, she may be made to pay for it. 

15. Under Lord Campbell's Act, 9 and 10 Vict., c. 93 
amended by 27 and 28 Vict., c. 95, where the deaih of 
a person is caused by such wrongful act, neglect, or 
default, as would have entitled him to an action if he 
had Hved, the wrong-doer shall be Uable to damages 
though the act may have amounted to felony. The 
damages are for the benefit of the wife, husband, 
parents, grand parents, step parents, children, grand 
children, and step children of the deceased, in such 
shares as the jury may direct. Where there are a wife 
and children, a jury is not hkely to give a share to 
persons more remotely connected. The action must be 
brought within a year by the executor, but if he does 
not do so within six mon&s from the death, or if there 
is no executor or administrator, the action may be 
brought in the names of the persons who claim the 
benefit of it. 

The rights and duties of the wife as executrix or ad- 
ministrahix of the husband in dealing with his estate 
are beyond the scope of this book. 

The rights of the wife with regard to the children will 
be treated of in the chapter on children (chap, xx.) 

Throughout this chapter it has been assumed that the 
wife is not judicially separated or living separate under 
a protection order. The rights of wives so situated 
are dealt with in tiie chapters which deal with judicial 
separation and protection orders. 
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CHAPTER XIX. 
Of judioial sepabation and divobob. 

1. Jurisdiction in divorce belonged to the Ecclesias^ 
tical Cov/rts. 

2. Jurisdiction of the Divorce Cowrt established 
in 1857. 

3. Domicil, 

4. How anobjection to the jv/risdiction is to be radsed. 

5. Judicial separation, on what ground granted. 
Adultery, cruelty , desertion for two years, 

6. Effect of decree of judicial separation. 

7. Decree obtained in absence of other party. 

8. Order to protect deserted wife's earnings from 
husband and his creditors. Effect of such order, 

9. The Summary Jurisdiction (Married Women) 
Act, 1895, as regards desertion. 

10. The same Act as regards cruelty. 

11. Complete divorce or dissolution. How obtained^ 
and on what grounds by husband and wife respectively. 

12. Proof of adultery by husband or wife. 
Examples, 

13. Adultery, incest, bigamy, rape, dc, cruelty^ 
desertion, 

14. What will be an answer to the petition. 
Collusion, connivance, condonation, 

15. Absolute and discretionary defences in suits for 
divorce, 

16. Sorts of defences open to co-respondent, 

17. Defences to suits for judicial separation, 

18. Dismissal of the co-respondent from the suit, 

19. Cou/rt has power to award alimony. Its nature. 

20. Alimony pendente lite, or pending suit. 

21. Permanent alimony. 
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22. Principles upon which they are respectively 
awarded. 

28. AUmonial provision after marriage dissolved, 

24. Time for which, and principles on which it is 
awarded. 

25. Bankruptcy of husband, 

26. Court may make orders as to property under 
marriage settlement, and property of adulterous wife, 

27. Criminal conversation. Damages against adul- 
terer, how to he applied. Costs, 

28. Respondent resisting dissolution of marriage on 
the ground of the misconduct of the other party may 
have same remedy as if such respondent were petitioner, 

29. Nullity of marriage, 

80. Proceedings on petitions for separation and 
dissolution of marriage. Evidence of husband and wife, 

81. Custody, education, and maintenance of children, 

82. Intervention by the Queen's Proctor, 

88. Final decree, when considered as pronounced, 

84. When, after marriage dissolved, the parties may 
marry again, 

85. Husband's liabilities in respect of wife end with 
divorce, 

1. Formerly the power of granting divorce was vested 
in the Ecclesiastical Courts, so called because they 
administer not the common law of the land, but the 
Roman and the canon law, which alone were acknow- 
ledged by the Church of Rome, and which still form the 
basis of the jurisprudence of most Roman Cathoho 
countries. 

Divorce was of two kinds (1) a mensd et thoro, from 
bed and board ; and (2) a vinculo matrimonii, from the 
marriage bond. The former was merely a separation 
by the act of the court, and the latter was an entire 
destruction of the marriage, but did not so operate as to 
enable the parties to marry again without the assistance 
of an act of Parhament. 

2. The Matrimonial Causes Act, 1857 (20 and 21 
Vict., c. 86), created a new court, called " The 
Court for Divorce and Matrimonial Causes " t» ««L- 
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judicate on divorce and matrimonial causes in England. 
The court has power to decree a judicial separation 
(which is the new term for what was formerly called a 
oivorce from bed and board), and a " dissolution of 
marriage," which is the name given to a complete 
dissolution of the marriage-tie, commonly called a 
divorce, and often so spoken of in this book 

It is this Court which also makes decrees of nullity of 
marriage, already mentioned in chap, ii., and decrees of 
restitution of conjugal rights ; as to which see chap. xv. 

The Court also has jurisdiction in cases of jactitation 
of marriage, which is where one falsely boasts of being 
the husband or wife of another, so that a reputation of 
marriage may ensue. 

The Court is a Court for England only, which means 
England, Wales, and Berwick-upon-Tweed. It is not a 
Court for the United Kingdom or for Great Britain ; and 
Ireland, Scotland, and the colonies are, in respect of 
jurisdiction, as much foreign countries as France or 
Spain. 

The question of the jurisdiction of the court, there- 
fore, depends greatly upon the domicil of the parties. 

8, ^'Domicil" means a man's permanent home, the 
place in which he settles with the intention of remain- 
ing there for ever, and not leaving, except for a tem- 
porary purpose, unless something imexpected or un- 
certain should induce him to do so. 

Domicil is of three sorts (i), by origin; (ii), by law; 
and (iii) by choice. The first is obtained by parentage, 
as where a man is born, either in England or abroad, 
of domiciled English parents. The second is where the 
law assigns to one the domicile of another on whom he 
is dependent, as where the wife's domicil follows the 
husbands; and, till judicially separated, she can acquire 
no other of her own. As to the national status 
of married women and of children see chap, x., sec. 1. 
The third is where a man voluntarily abandons his 
previous domicil, as by leaving his own country, and 
settling permanently in another^ with the intention of 
never returning except for a temporary purpose. This 
acquired domicile may be abandoned in favour of 
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another domioil of choice, or by a return to the domicil 
of origin. For this latter purpose there must be not 
only an intention to resume the original domicil, but an 
actual return. An Englishwoman, who had acquired a 
French domicil, meant to return to England to resume 
her original domicil, but on arriving at the sea was too 
sick to make the passage, and died at an inn in France, 
was held to have retained her acquired French domiciL 

Where the parties are domiciled in England, though 
both the marriage and the adultery took place abroad, 
the Court will dissolve the marriage. So if only the 
husband is domiciled in England. 

If the husband is permanently and bona fide resident 
in England when his wife commits adultery abroad, and 
when he presents his petition, the Court will dissolve 
the marriage though both parties are foreigners and the 
marriage was solemnized in a foreign country. 

Two natural-bom British subjects married in England 
and the husband went to the United States, and became 
domiciled and committed bigamy there. The wife 
petitioned in England, and the Court dissolved the 
marriage because the man, though he had acquired a 
foreign domicil, had not lost his original allegiance to 
EngHsh law. An EngUshman it was said, who goes to 
Hve in China, owes the same allegiance to the sovereign 
of hid native country as if he had remained at home, 
and as much after twenty years as after the first day 
of foreign residence. 

It is difficult to reconcile the latter case with rule 
that the wife's domicil follows the husband's ; because 
when the man became domiciled in the States, one 
would suppose the woman would be domiciled there too 
and would have to seek her remedy for the matrimonial 
ofifence, in the place of her husband's domicil. 

It is a principle that a wife can only seek her remedy 
for such offences in her husband's domicil. 

Where an Englishman by race, domiciled in AustraHa, 
did not allow conjugal rights to his wife in England, 
where they were on a visit, and returned to Australia, 
and the woman petitioned for restitution, the Court told 
her that she could only seek her remedy in Australia 
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for two reasons — one that the Court has no jurisdiction 
over a domiciled Australian, and the other that sec. 42 
of the Matrimonial Causes Act, 1857, only allowed a 
citation to be served abroad in the suits mentioned in sec. 
41, namely, separation, divorce, nullity and jactitation. 
The jurisdiction to enquire into the validity of the 
marriages celebrated in England between foreigners, 
and if necessary to decree nullity of marriage (see 
chap, ii., sec. 8) has nothing to do with the law of 
domicile but is exercised on the principle that the 
validity of a marriage is to be decided by the Courts of 
the country in which it is solemnised. 

4. By rule 22, if a party cited wishes to raise any 
question as to the jurisdiction of the Court, he or she 
must enter an appearance under protest, and within 
eight days file in the registry his or her act on petition 
in extension of such protest, and on the same day 
deliver a copy thereof to the petitioner. After the 
entry of an absolute appearance to the citation a party 
eited cannot raise any objection as to jurisdiction. 

5. Either husband or wife may obtain a judicial 
separation on the ground of adultery, or of cruelty, or 
of desertion without cause for two years or upwards. 

The presiding judge, with or without any of the 
other judges, may make a decree of judicial separation 
on any of the three grounds above mentioned. 

With regard to the first ground, nothing need here 
be said (but see sec. 18). 

As to cruelty, it is impossible to give a legal defini- 
tion of it, but it must usually consist of bodily violence, 
either by blows, gestures, or threats, and has seldom 
been established by mere unkindness or causing of 
mental suffering, however acute. 

There must be something which makes it unsafe for 
the parties to live together; there must usually be 
actual violence and ill-treatment, endangering or 
threatening life, person or health, or else such words 
or actions of menace as should give to a person of 
prdinary courage a reasonable apprehension of danger. 
There must be bodily hurt (not trifling or temporary), 
or a reasonable apprehension oi \>odii^ bxirt. 
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Far stronger evidence would of course be required to 
make out a case of cruelty from mere words or gestures, 
than from evidence of unmistakable acts of ill-treatment. 
But where such acts have been few, words and gestures 
go to make up the measure of cruelty. 

A persistent course of harsh, irritating conduct, un- 
accompanied by actual violence, but carried to such a 
point as to endanger the petitioner's health, and 
renewed after the resumption of intermitted cohabita- 
tion, was held to constitute legal cruelty. 

Where a question of cruelty comes before a jury as a 
ground for judicial separation, the jury is to determine, 
not only whether such and such acts were done, but 
whether they amount to cruelty. 

Desertion takes place when one party has left the 
other against his or her will, and without proper cause. 

The mere fact, therefore, of the husband and wife being 
separate does not of itself prove desertion, but is only 
one element in the proof. Therefore, where the husband 
was absent upon his ordinary occupation, as a sailor, it 
was not considered as a desertion, nor would the Oourt 
take into consideration a former desertion in past years 
which had been terminated by a return to cohabitation. 
If, however, the sailor had taken to the sea in order to 
get rid of his wife, the decision would have been otherwise. 

A wife resided with her husband for four years, the 
husband then went away in search of employment, and 
during the first year of his absence he wrote several affec- 
ting letters, urging his wife to correspond with him, but 
the two last were not answered by her. During the 
sixteen subsequent years he only once communicated 
with her, and the wife did not at any time during the 
absence apply to her husband to return to cohabitation. 
It was held that there was no desertion, and that 
absence to constitute desertion must be without the 
consent, direct or indirect, of the party deserted, and in 
spite of her wish. 

The desertion must be against the will of the other 
party ; therefore, where it appears likely that they sepa- 
rated by consent, the judicial separation will not be 
granted unless the circumstances are explained. 
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But if a married person takes advantage of a tem- 
porary absence, and avoids a resumption of cohabitation 
with the intention of never renewing it, that will be 
desertion. (L.R. 1 P. & D. 489; 27 L.J., P. & M. 64; 
4 Sw. & T. 242.) 

A compulsory absence will not constitute desertion ; 
as where a man suspected of theft left his home with 
the knowledge and consent of his wife to avoid arrest, 
and then got caught, convicted, and imprisoned, and 
then wanted to return to his wife but found her un- 
willing, and this happened three times, and occupied five 
years ; it was held that there was no desertion, because 
the separation was involuntary on his part and the 
wife's refusal, though reasonable, was not founded on 
any matrimonial offence. 

Where a deed of separation has been executed, judicial 
separation on the ground of desertion will of course be 
refused, because where there is consent there is no 
desertion. 

To entitle the petitioner to a decree of separation the 
desertion must not only be of the kind above described, 
but must have continued, without a bona fide offer to 
return, for two years. But when the two years are once 
passed without an offer to return, a subsequent offer to 
return, though made in good faith, will be no answer to 
the petition. 

6. After a judicial separation has been decreed the 
wife is, from the date of the sentence, and whilst the 
separation continues, considered as a single woman with 
respect to property of every kind which may come to 
cr devolve upon her, and she may dispose of such pro- 
perty in every respect as if she were single. She can 
leave it by will, or if she does not it will go at her 
death as if her husband were dead. If she again returns 
to her husband it will be separate estate, unless before 
returning she has entered into a written agreement that 
it shall not be so. Independently of the Matrimonial 
Causes Act, 1857, all the wife's separate earnings, and 
all property which comes to her after 1882, would be 
.6ra/>Arate property, by the Married Women's Property Act, 
1882, whether she rejoined hex huaboitid or not, unless 
on rejoining him she agreed that it Eldo^Adi uo^ \k^ «ic^« 
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From the date of the decree the wife will, while she 
remains separate, be in the position of a single woman 
in respect of all buying and selling, and other contracts 
and bargains of whatever nature which she may make, 
and for all wrongs and injuries committed by her ; and 
her husband will not be liable either for such contracts 
or wrongs, or for any law costs she may incur as plain- 
tiff or defendant. 

The position of the wife as to power of contracting, 
and as to future acquired property, will be the same 
though the separation was decreed for her own mis- 
conduct, but she will seldom be allowed alimony except 
during the suit, and, in pronouncing the decree, the 
judge will very likely exercise the discretion (given him 
by the Act of 1867) by which he may order any of her 
property, either in possession or reversion, to be settled 
for the benefit of her husband or the children (see sec. 
26). 

And if either no alimony is decreed, or where it is 
decreed if the husband pays it, he will incur no liability 
even for necessaries supplied for her use. 

The Court may order the alimony to be paid to the 
wife, or to a trustee for her, and imder any terms or 
restrictions that may be thought fitting. 

7. Where one party to the marriage has obtained a 
decree of separation against the other in his or her 
absence (as would often happen where desertion was the 
ground of the application), the latter may at any time 
thereafter petition the Court for the reversal of such 
decree, on ^e ground that it was obtained in his or her 
absence, and (where desertion was rehed on) that there 
was reasonable ground for the alleged desertion. But 
the wife's liabihties in respect of transactions, of what- 
ever kind, which occurred after the decree of separation, 
and before its reversal, will be left untouched. 

8. I have hitherto spoken of desertion when without 
cause, and continued for two years, as a ground for a 
judicial separation on the application of the party 
deserted. But a wife, the moment she is able to prove 
that her husband has really deserted her without cause, 
and against her will, for liowevet «i ^<ot\» ^ ^oasv^ tsns:^ 
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obtain from a Judge of the Divoroe Oourt an order to 
protect against her husband, against his creditors, and 
against any person claiming under him by way of 
purchase, or otherwise, any property she may acquire 
by her own lawful industry, or may become possessed 
of after such desertion. 

The order may be obtained in any case from the 
Oourt, and where the wife lives in London from a police 
magistrate, or where she lives in the country, from two 
magistrates sitting in petty sessions. 

As to the effect and advantages of such an order, see 
chap. xvi. 

This order does not prevent the husband from return- 
ing to his wife, but only prevents his taking her 
earnings while the desertion continues. The husband's 
right to return depends on whether he has really 
deserted his wife or not. If he has, she is not bound to 
receive him, whether she has a protection order or not. 
If he has not, the protection order makes no difference, 
and he can, moreover, have it discharged. 

9. But without applying to the Divorce Court, and, 
without waiting for the two years, a deserted wife is 
provided with a cheap and rapid remedy extending 
beyond a mere protection of her future acquired 
property, namely, under the Summary Jurisdiction 
(Married Women) Act, 1875 ; see chapter xvl, ss. 
9-11. 

10. A wife who suffers from her husband's violence 
may resort to a simpler remedy than a petition to the 
Divorce Court on the ground of cruelty. 

By the Act, 24 and 25, Vict, a 100, s. 43; a person who 
has committed an aggravated assault upon any male 
child, under 14, or upon any female, may be charged 
before two justices [or apoUce or stipendary magistrate] 
by the person aggrieved, or by any one else, and may 
be either imprisoned, with or without hard labour, for 
not more than six months, or fined not more than £20 
including costs and may be imprisoned for six months 
if it is not sooner paid, and may be bound over to keep 
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the peace for six months, from the expiration of his 
sentence* 

Ana, Dy the Summary Jurisdiction (Married Women) 
Act, 1895, the court by which the husband has been 
convicted of an aggravated assault upon her as above 
mentioned, or the court before which he has been con- 
victed upon indictment and sentenced to a fine of more 
than £5 or for imprisonment for more than two months, 
may exercise the jurisdiction set forth in chap, xvi., ss. 
9-11. 

Where under this Act an order is made which is 
equivalent to judicial separation, there arises a presump- 
tion that access, that is, cohabitation, ceased from the 
date of the order, so that, in the absence of evidence, a 
child bom more than nine months after the order, will 
be regarded as illegitimate. 

The order is to be wholly annulled on a resumption 
of cohabitation and the wife cannot claim the mainten- 
ance afterwards. 

As to protection orders, see chap. xvi. 

11. Next, as to dissolution of marriage, i.e. the entire 
breaking asunder of the marriage- tie. 

This is obtained by petition, which is heard before the 
Judge Ordinary, who will hear the evidence in open 
Court, and give his decision upon the facts as well as the 
law, but either party is entitled to have the questions of 
fact decided by a jury. 

The grounds on which a dissolution of marriage may 
be prayed for by the husband and wife respectively are 
as follows : 

By the husband — 

On the ground that his wife has since the marriage 
committed adultery. 

By the wife — 

1. Where her husband has since the marriage been 

guilty of incestuous adultery (t. e, of adultery 
with some person whom he could not lawfully 
marry if his wife were dead). 

2. Where he has since the marriage been guilty of 
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bigamy with adultery, which means, adultery 
with the person with whom he has committed 
bigamy. 
8. Where he has committed rape or other unmen- 
tionable offences. 

4. Where he has committed adultery coupled with 

cruelty, such as, without adultery, would have 
entitled her to judicial separation as above 
mentioned. 

5. Where he has committed adultery coupled with 

desertion, without reasonable excuse, for two 
years. 

It will thus be seen that where the wife commits 
adultery the husband is entitled to a divorce ; but where 
the husband commits adultery the wife is only entitled to 
a judicial separation, unless the adultery is coupled with 
some aggravating circumstance* 

I have stated that on any of the above grounds a 
dissolution of marriage may be prayed for; but, though 
the prayer will usually be granted, it rests in the discre- 
tion of the Court, and if it appears that the petitioner, 
whether husband or wife, has been guilty of gross mis- 
conduct, so as to conduce to the commission of the fault 
by the other party, the Court will often do no more than 
decree a judicial separation. 

Where the petition is filed by the husband the 
adulterer must, as a matter of course, be made a co- 
respondent, i, e, a co-defendant in the suit along with 
the wife, unless the Court expressly dispense with his 
being made a party ; but where the wife is the petitioner, 
the woman with whom the husband is alleged to have 
committed adultery need not be joined unless the Court 
so orders. If the petitioner wishes the co-respondent to 
pay him his costs of the suit, he must ask in the petition 
for a decree to that effect. But it will not be granted 
if the co-respondent, at the time of committing the 
adultery, was ignorant that the respondent was a 
married woman. 

Wheife the wife's conduct is notoriously depraved, as 
where she lives in a house of ill-fame, and the husband 
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is nnable to fix upon an adulterer, and under other 
circumstances where the adultery is clear, and efforts 
to identify the man have been vain, the Court will 
generally excuse the husband from joining any particular 
person as co-respondent. 

12. Let me make one or two remarks with regard to 
proof of adultery, whether by husband or wife. 

It is not expected that &e act of adultery shall be 
proved by ocular evidence, or be fixed to any particular 
place or moment of time, but it is sufficient if the Court 
can infer the conclusion, though the persons who are 
alleged to have committed adultery are not seen in the 
same bed or In any situation in itself proving adultery. 

Every case must rely on its own circumstances, as to 
which no rule can be given, except that they must be 
such as to leave no doubt on the mind of a man of com- 
mon sense. 

Facts which, if isolated, would be mere matter of 
suspicion, when taken together may be conclusive. 
Gross indecorum alone is no proof of guilt. Opportunity 
alone is of course no proof of guilt, but when indecent 
familiarities have taken place, combined with frequent 
private meetings, especially if a lengthy correspondence 
has been kept up between the parties, the conclusion 
that adultery has been committed has often been irre- 
sistible. Where there has been general cohabitation, 
adultery will always be presumed. 

Where a man visits a house of ill-fame, knowing its 
character, a strong presumption of adultery is raised, 
which can only be rebutted by the clearest evidence ; but 
when a woman does so, the proof is conclusive. 

Shortly after the marriage the wife renewed her 
acquaintance with a young man to whom she had been 
attached, and carried on clandestine correspondence 
with hJTTi. During the absence of her husband he 
visited her at her lodging during the day, and once 
during the night, when undue familiarities passed 
between them ; they also walked and rode out together. 
It was held that, as the criminal intention existed, and 
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the evidence showed that there had been ample oppor- 
tunities, it must be presumed that adultery had been 
committed. 

The birtli of a child 6i the wife, with distinct evidence 
that the husband was absent from her at the time when 
the child must have been begotten, will alone be conclu- 
sive proof of her adultery. 

The above remarks have been made to give the reader 
an idea of the circumstantial character of the evidence 
by which facts of this nature can be proved. But, in 
addition to this kind of evidence, admissions of guilt are 
frequently made by the wife to her husband, or vice versa, 
or to some friend. 

18. The adultery of the wife is of itself sufficient 
ground for a dissolution of marriag^ on the petition of 
the husband (always supposing his own conduct not to 
have conduced to the offence). 

But the mere adultery of the husband is considered, 
and with great justice, not to be of itself a sufficient 
ground for the dissolving of the marriage-tie, but one 
for granting a judicial separation on the petition of the 
wife. In order to entitle her to have the marriage dis- 
solved the adultery of the husband must be coupled with 
one or other of the five circumstances of aggravation 
mentioned above, namely, incest, bigamy, rape, &0.9 
cruelty, or desertion. 

An incestuous adultery is an adultery with some 
person with whom if the wife were dead, the husband 
could not lawfully marry, such as his aunt or his wife's 
sister, and vice versa of the wife. 

The term bigamy applies to a second marriage, 
whether it takes place within the dominions of her 
Majesty or elsewhere. 

Bape and the other disgusting offences mentioned in 
the act shall not here be dilated on. 

Cruelty has been treated of above in section 8. 

And desertion has been defined in the same section. 

14. Having enumerated the acts, which, when com- 
mitted by one party to the marriage, form a ground 
for a petition for dissolution by the other, I 
will now state what conduct on the petitioner's part- 
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will take away his or her right to have the marriage 
dissolved. 

In the first place, not only must the petitioner swear 
by afl&davit, but the Court must be satisfied there is no 
collusion or connivance between the petitioner and the 
other party to the marriage. K any collusion or con- 
nivance appears the decree will not be made. 

Collusion is agreement between the parties for one to 
commit or appear to commit a matrimonial offence in 
order that the other may present a petition to the Court 
on that ground. 

Connivance is where the one party winks at the 
adultery of the other from any motive or for any purpose 
whether from indifference, from a desire to extort money 
from the adulterer, or with an intention, collusive or 
not collusive, of presenting a petition to the Court. 
Thus, connivance has reference to the act of adultery, 
collusion to the proceedings before the Court. The 
same line of conduct may be called by either name, 
according as it is viewed with reference to the adultery 
itself or with regard to the proceedings to be founded 
upon it. 

The one is open to objection as a fraud upon the 
Court, and the other as an attempt to treat as an injury 
that to which the petitioner has assented. 

Connivance and collusion generally go together. They 
are frauds difficult of proof, since they may be only 
known to the parties to the cause. But it sometimes 
happens that the intentions and feelings of the man 
and his wife can be as clearly collected from their proved 
conduct as if their thoughts were committed to paper. 
When the behaviour of a husband shows that he is 
either insensible to his own dishonour or tmwilling to 
seek redress, it will be as great an obstacle to his 
obtaining a divorce as if he had actively promoted the 
adultery. 

But the Court must be able to see, in his conduct, an 
intention, more or less strongly marked, to wink at his 
wife's guilt; and mere inattention, over-confidence, dul- 
ness of apprehension, orindifference, will not debar him 
from redress. 
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His witnesBing an entire disregard of decornm on her 
part in her conduct towards men does not constitute 
connivance ; his acquiescence under circumstances preg- 
nant with suspicion of her guilt does not constitute con- 
nivance. A man is not bound to proceed against his 
wife upon suspicion, he must wait for adequate proof ; 
but he must not sleep upon his rights. If he finds that 
his wife has been committing adidtery, and he means to 
object to it, he must do so at once, and must not wait 
till he feels attracted by some other woman, and thinks 
a divorce would be convenient. 

A deed of separation is no evidence of connivance by 
the wife unless it is shown that at the time it was entered 
into she was aware of the adulterous intercourse of the 
husband with another woman, and consented to it being 
continued. If the wife, though unwilling that the 
husband should commit adultery, yet consents to it in 
order to obtain a larger allowance, this amounts to 
connivance. 

Connivance at adultery with one person is a good 
answer to a charge of adultery with another, because it 
is a sanction of immoraUty. 

The condonation or forgiveness by one party of the 
conduct of the other will form an insuperable obstacle 
to a divorce, as also to a judicial separation, but is no 
answer to a husband's claim for damages against a 
co-respondent. Condonation, with regard to the 
grounds of a divorce, is where the one party mth a full 
knowledge of a conjugal offence committed by the other, 
not only forgives it, but completely blots out the offence 
imputed and restores the offending party to the same 
position which he or she held before tne offence was 
committed. Mere forgiveness would be consistent with 
an intention never to see the offending party again. 
The Court must be satisfied that there has been no 
condonation. 

The person charged with adultery may plead both 
that no adultery has taken place, and that, though 
adultery has taken place, it has been condoned. The 
same with reference to cruelty or any other act which 
forms part of the ground reHed upon. 
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It is impossible to give any general rule applicable to 
condonation ; every case must rest on its own circum- < 
stances. But condonation will be presumed from far 
slighter testimony than what will bo required to prove 
connivance or collusion, for the latter involves a 
criminal participation, while the former may only show 
a kindness of feeling which, especially in a wife, may be 
highly meritorious. 

Of course, if the husband sleep with his wife after her 
guilt is thoroughly known to him, that will amount to 
condonation, and if the wife stays in the same house 
with the husband, though only for one day, after her 
conduct is known to him, he will be called upon to 
prove that they have not since slept together ; and 
where she has lived for three weeks in the house, and 
has dined with him three times, though they did not 
sleep together, that was considered evidence of condona- 
tion. 

Where a husband has suspicions of his wife's faith- 
lessness he is in this dilemma, that, if he avoids her he 
discloses his suspicions, which may prevent discovery, 
and if he treats her as usual he may be considered to 
have condoned the offence. He must be prepared to 
show that he has kept aloof from his wife from the 
time that he could no longer hope that she was innocent. 
Where his wife has run away from him, he will, of 
course, be free from trouble upon that ground. 

Oondonation, however, on the wife's part is regarded 
with greater laxity than when coming from the husband, 
because it may be done from kindness to him and his 
children, and with a view to reclaiming his affections. 
Still, though a mere living under the same roof, to give 
the husband an opportunity of amending, would not 
amount to condonation, yen a voluntary return by her 
to cohabitation or a continuance in it would be so 
viewed. 

I have hitherto spoken of condonation as applying 
exclusively to a case of adultery, but it applies equally to 
cruelty and other offences. The wife's adultery is a 
sufficient ground on which a husband can apply for a 
dissolution of marriage, and indeed is the one ground 
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* on which he can do so (If she treats him with cruelty 
it is merely a ground for a judicial separation.) But 
when a wife petitions, some other ingredient must com- 
bine with the adultery of the husband in the four cases 
in which that may form a ground of complaint (see 
sec. 11). The husband must have committed incest, 
bigamy, or cruelty, or must have deserted the wife. 
These offences are all capable of condonation. Incest 
and bigamy are usually so mixed up with the adultery 
that if the one is condoned the other is so too ; but it 
may be otherwise, as where a wife knows that her 
husband has committed adultery with some woman, 
and means to forgive him instead of applying for a 
separation, and she then discovers that his paramour 
is her own sister, which raises the offence to incest, she 
may then apply for a dissolution of marriage. 

So, also, though a wife, knowing only that her husband 
has committed adultery, may forgive him, yet, when she 
finds out that he has gone through the form of marriage 
with his paramour, she will not be debarred from 
obtaining a dissolution. 

I mention this to point out that incest and bigamy 
are matters for condonation over and above the accom- 
panying adultery, for a woman may overlook a simple 
adultery without being ready to pardon it in its aggra- 
vated form. 

Moreover, condonation, to be a good answer must be, 
a condonation of the offence charged. If, for instance, 
the charge is adultery with A, it is useless to prove con- 
donation of an adultery with B. Herein condonation 
differs from connivance, for connivance at adultery with 
A is a good answer to a charge of adultery with B. 

Cruelty is also a distinct matter for condonation, and 
when forgiven it will fail as a ground for judicial 
separation, and it will equally fail when it is reUed on 
by the wife, together with adultery, as a ground for 
dissolution of marriage. 

The wife being the weaker party, the charge of 
cruelty usually proceeds from her ; but several instances 
have been known of divorce from bed and board, or 
what is called under the new practice judicial separa- 



OHAPTEB XIX. 191 

tion, on the ground of cruelty by the wife to the 
husband. 

Either husband or wife may obtain a judicial sepa- 
ration on the ground of cruel treatment by the other, 
and the wife may obtain a dissolution of the marriage 
on the ground of the husband's cruelty coupled with 
adultery. 

Cruelty usually consists (see sec. 5) of a repetition 
of acts or threats, and it does not follow because they 
are submitted to once that a repetition is not to be com- 
plained of ; nay, in some cases, even where the wife has 
cohabited with the husband after the last act of cruelty, 
it has been held that she has not condoned it, and a 
decree has been made accordingly. 

But in every case condonation is a forgiveness, with 
an implied condition that the injury shall not be re- 
peated; and if it be repeated, though not in an equal 
degree, the condonation is done away with, and the 
former offence stands as if it had never been forgiven. 
Even in the case of adultery former offences will be 
opened up again by a repetition after the forgive- 
ness. 

A condonation of adultery, however, should be made, 
especially by the husband, so as carefully to exclude all 
suspicion of connivance. 

The offence condoned and revived, and the subse- 
quent offence which revives it, need not be the same. 
Thus, if adultery is condoned, subsequent cruelty will 
revive it, and vice versa. Condoned cruelty is not 
revived by subsequent desertion, but will be revived by 
subsequent cruelty of the same nature though less in 
degree. The revival operates whether the revived 
offence is used as a ground of petition or as a ground 
of defence ; as, for instance, to a suit for restitution. 

In addition to the implied condition, which attaches 
to every act of condonation, an express condition may 
be introduced, as that the husband shall break off a 
certain partnership, or shall restore his wife to her 
proper position in the house. In such cases the con- 
dition must be performed, or the condonation will be 
void at the option of the condoning party. 
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15. In suits for dissolution of marriage there are 
four grounds of defence which, if successful, take it out 
of the power of the Court to make the decree. 

The first is a denial of the marriage or tlie matri- 
monial offence or offences charged. The fact of the 
ceremony of marriage is seldom denied, but sometimes 
facts are alleged which shew the marriage to be null 
and void, such as the incapacity of the other party for 
sexual intercourse or his or her prior and subsisting 
marriage. 

The other three defences which absolutely bar the 
suit; are connivance, condonation, and collusion, which 
have already been considered. 

In the event of the three latter defences being es- 
tablished, or in case adultery is not proved, the Oourt 
is required by the Matrimonial Causes Act, 1857, sec. 
80, to dismiss the petition. 

And by sec. 81, five other grounds of defence are 
left to the discretion of the Court. The Court is not 
bound to pronounce a decree of dissolution of marriage 
if (1), the petitioner has during the marriage been 
guilty of adultery, or (2) has been guilty of unreason- 
able delay in presenting or prosecuting the petition, or 
(8) of cruelty, or (4) of desertion or wilful separation 
before the adultery complained of and without reason- 
able excuse, or (5) of such wilful neglect or misconduct 
as has conduced to the adultery. 

In exercising its discretion under the first of these 
heads, the Court requires some special circumstances in 
excuse for or mitigation of the act of adultery. As 
where the wife had led the husband to beHeve she was 
dead, and he had married another woman; where a 
decree nisi had been pronounced, and the husband 
thought he was entitled to marry again, and did so; 
where the wife commits adultery in consequence of the 
violence and threats of the husband; where the respon- 
dent who sets up the adultery as a defence, knew of it 
long before, and condoned it. But the condonation by 
the respondent does not bind the Court to look over the 
adultery as a disqualification of the petitioner. 

The fourth defence, namely, desertion or wilful 
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separation before the adultery complained of, need not 
have been a desertion or separation for two years. 

The defence of misconduct conducing to the adultery 
is one often resorted to where the husband is petitioner, 
and many di£ferent kinds of facts may be used in aid of 
it. Under this defence, evidence is often given of the 
husband spending Uttle of his time wi& his wife, 
allowing or encouraging her to go into societies, or to 
frequent places which presented temptation, shutting 
his eyes to suspicious circumstances and allowing his 
wife opportunities of going astray. The petitioner and 
respondent separated by mutual consent soon after 
marriage, and only met once afterwards. The petitioner 
made her a small allowance and, sixteen years after the 
marriage, discovered that she had committed adultery. 
It was held that he had conduced to the adultery, and 
his petition was dismissed. 

The nature of the other discretionary defences is 
sufficiently manifest from what has already been said 
of the acts of which they consist. 

1(). The co-respondent may resist the petition by a 
denial of the adultery, or by an allegation of any facts 
which would result in the marriage being declared void 
(see as to nullity, chap, ii.) ; and if the adultery is not 
proved, or if any of such facts are proved, he is entitled 
to be dismissed from the suit and to have his costs. 

The co-respondent may also defend himself by show- 
ing that the petitioner has been guilty of incestuous 
adultery, or adultery with bigamy, or simple adultery, 
such as will result in the dismissal of the petition. 
The co-respondent will be entitled to the costs of such 
issues, if he succeeds in them, even though the issue as 
to the adultery charged against him be found against 
him, and he is condemned in the costs of proving it. 

The husband's connivance at the adultery will also 
be a complete defence ; but his condonation of the 
adultery will not. He may pardon his wife without 
pardoning her paramour. 

If the wife was living in prostitution, that will be an 
answer to a claim for damages, and if the co-respondent 
can satisfy the jury that he did not know that tiie wife 
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was a married woman it will go largely in mitigation 
of damages, and so it will if he shews that the husband 
and wife were living separate when the adultery was 
committed. And generally, though the co-respondent 
only answers denying the adultery, he will have the 
benefit of any circumstances which he can elicit at the 
trial showing the adultery to have resulted from the 
petitioner's misconduct or carelessness 

By sec. 84 of the Matrimonial Causes Act, 1857, 
when the adultery is established the Court may order 
the adulterer to pay the whole or any part of the costs 
of the proceedings. 

The co-respondent will be ordered to pay all the 
costs where he was the husband's friend and seduced 
the wife, and usually when he knew she was a married 
woman, though the husband was remiss. If the adul- 
tery is not established, the statute does not allow the 
Court to saddle the co-respondent with costs; but it 
does not follow that he should receive his costs, for he 
may have indulged in undue familiarities, which led the 
husband to join him in the suit. The adultery may be 
proved and yet the petition dismissed. In this case, 
the co-respondent will not receive costs, and has some- 
times been ordered to pay the costs of proving the 
adultery which he has disputed. 

17. In suits for judicial separation, as in all 
proceedings other than to dissolve a marriage, the 
Court is required by sec. 22 of the Matrimonial Causes 
Act, 1857, to act and give relief on principles and rules 
as nearly as may be conformable to those which guided 
the old Ecclesiastical Courts. 

The chief of these rules is that the Court will not 
decree judicial separation in favour of a husband or a 
wife who has been guilty of adultery. The adultery on 
the petitioner is therefore always an answer to the 
petition. 

A young woman met a foreigner in the streets of 
London, persuaded him to marry her, spent all his 
money, and returned to an adulterous connection with 
a former lover. The husband then assaulted her was 
bound over to keep the peace, and went to gaol i^ 
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default. She petitioned for divorce on the ground of 
adultery and cruelty, but failed to prove any adultery 
and the only cruelty she proved was the assault. She 
then asked for separation on the ground of cruelty, but 
the Judge Ordinary refased it because she had herself 
committed adultery. He remarked that the petitioner's 
adultery had always hitherto been a bar to separation, 
but he could imagine cases where it ought not to be so, 
as where the respondent's misconduct had directly led 
to the adultery. Qrosd v. Qrossi. (8 L. B. P. and M, 
118). 

Cruelty exercised by the petitioner is said to be no 
answer to a petition for separation on the ground of 
adultery ; though it would be an answer to such a 
petition founded on desertion. 

But in Lempriere v. Lempriere (1 L. B. P and M, 569) 
Lord Penzance pointed out that the Divorce Act 
^Matrimonial Causes Act, 1857), had made desertion a 
natrimonial offence, which it was not in the Ecclesi- 
astical Courts, where the remedy for desertion was not 
a separation which would gratify the deserter, but 
restitution; and then he added: — **It is doubtful 
whether, since the passing of the Divorce Act, a 
husband, who has been guilty of cruelty and desertion, 
can obtain judicial separation on the ground of his 
wife's adultery." 

The connivance by the petitioner at any adultery by 
the other party, and the condonation by the petitioner 
of the adultery or other offence complained of, are bars 
to a suit for separation as they are to one for divorce. 

But collusion seldom takes place in suits for separa- 
tion. 

By section 11 of the Matrimonial Causes Act, 1858, 
in petitions for divorce, if, after the close of the evidence 
on the part of the petitioner, it turns out that there is 
no sufficient evidence against the co-respondent; or 
against the woman with whom the husband is charged 
with having committed adultery, if she is joined as 
respondent— which is rarely the case — the Court may 
dismiss the co-respondent, or the woman, from the 
suit. There are many things which are evidence 
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against the wife which are not evidence against the co- 
respondent ; for instance, the wife's confessions made 
by word of mouth to her Mends or written in her diary. 
It would be highly unjust that the wife should, by such 
means, be able to incriminate another, and equally just 
that the evidence should be strongly condemnatory of 
herself. In such cases, if there is no evidence against 
the co-respondent, he is discharged on the ground that 
he has committed no adultery with the wife, and at the 
close of the case the jury find the wife guilty of adultery 
with the co-respondent. This may be an unavoidable 
contradiction, but it makes the law look silly. 

19. Where a petition is presented, either for judicial 
separation or for dissolution of marriage, the Oourt has 
power to order the husband to pay a reasonable allow- 
ance for the support of his wife, during the suit This 
is called alimony pendevte lite or dm*ing suit. 

The Court has also power on decreeing judicial 
separation, to order a permanent allowance to tne wife 
if she has shewn herself deserving of it, and this is 
called " permanent alimony." 

Where the relation of husband and wife is ended by 
divorce an allowance is sometimes ordered for the wife 
under the name of '* alimonial provision." 

20. When the wife is either petitioner or respondent 
in a suit, it is considered right, without reference to her 
prospect of success in the suit, that she should be main- 
tained during the course of it. A wife, therefore, who 
has no separate property, or no sufficient property of 
her own or of her husband's in her hands, presents a 
petition as soon as she pleases after the commencement 
of the proceedings praying for alimony pending suit. 
The commencement of the suit is by service of the 
citation on the respondent, or order to dispense with 
such service. If the wife is respondent, she must enter 
an appearance to the citation before filing her petition for 
alimony. 

If the wife has no income at all, the amount allowed 
is usually one fifth of the husband's nett income, all his 
property, though producing no income, such as pictures 
and horses, being treated as capital the interest of which 
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is reckoned as income. The sum awarded is ordered to 
be paid to the wife, or to some person or persons to be 
nominated in writing by her, and approved by the Court 
as a trustee or trustees on her behalf. The wife's solicitor 
is often so appointed. The sum may be ordered to be 
paid by weekly, monthly, or quarterly instalments, and 
continues till a final decree is made in the suit. 

If the husband neglects to pay, he may be compelled 
to do so by attachment, L e,, imprisonment ; and may, 
moreover, be liable in the meantime to be sued by 
tradesmen and others who may have given credit to his 
wife (see chap. xii.). 

But there are some exceptions to the rule that a wife, 
whether petitioner or respondent, is entitled to alimony 
pending suit, as, for instance, where she is leading the 
life of a prostitute, or is being supported by the co- 
respondent. 

Alimony pendente lite is payable from the service of 
the citation, and down to the final decree in the cause, 
for it is only after final decree that permanent alimony 
(if any) begins. 

The Court derives its power to award alimony pendente 
lite from the transference to it of the jurisdiction of the 
Ecclesiastical Courts by the Matrimonial Causes Act, 
1867, s. 6. 

21. Permanent alimony is allowed to the wife who 
has obtained a judicial separation from her husband on 
the ground of his misconduct, and where she is without 
means, it is usually one third of the husband's nett 
income, reckoned in the mode above mentioned. Where 
she has an income less than one third of his, the two 
are added together, and he is directed to pay such a 
sum as will make up her income to one third of the joint 
income. It is payable only during the husband's Hfe. 

22. The wife's right to alimony pendente lite does not 
depend on the nature of the suit, any more than on 
her prospect of success in it. She is as much entitled 
to it in suits for nullity as in other suits ; and, even in 
a suit for nullity by reason of bigamy, inasmuch as the 
factum of a marriage is necessarily pleaded, and sworn 
to by affidavit ; and the woman, till she is proved 
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gnilty, is to be assumed innocent, and entitled to 
support. 

But permanent alimony was refused to a wife on a 
sentence of nullity pronounced by reason of her former 
husband having been ahve at the time of the second 
marriage. 

Where judicial separation is sought for on the ground 
of the cruelty of the wife, the Court, though it cannot 
award permanent alimony, will withhold its decree 
until the husband makes some reasonable provision for 
the wife's maintenance, though he will not be required 
to give a bond with sureties for the payment of it. 

28. Although alimony is strictly a sum paid under 
the order of the Court to a person who, though separate, 
continues to be a wife, yet there is a provision in the 
nature of alimony, usually called an **alimonial pro- 
vision,** which is sometimes ordered to be paid by the 
former husband to the former wife, or vice versa, after 
the marriage has been dissolved by decree, and the 
relation of husband and wife has therefore ceased to 
exist between them. 

The award of this provision is made under sec. 82 of 
the Divorce Act, and under the Matrimonial Causes 
Act, 1866 (29 and 80 Vict., c. 82); and, when granted, 
it is usually embodied in the decree dissolving ttie mar- 
riage, i.e,y the decree absolute, which will be hereafter 
explained. 

Sec. 82 says that, in cases of dissolution of marriage 
the Court may order the husband to secure to the wife 
such gross sum of money, or such annual sum of 
money, for any term, not exceeding her own life, as 
shall be thought fit, considering her fortune, if any, 
the husband's means, and the conduct of the parties. 
And the decree may be suspended till the proper deed 
is executed. The Act of 1866 enables the Court to 
order weekly or monthly payments instead of a gross 
sum, and to discharge or modify the order if the hus- 
band should be unable to pay. 

This alimonial provision must be applied for by a 
separate petition, as is required in case of an applica- 
tion to remodel settlements (see sec. 26). The petition 
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cannot be filed till a decree nui is pronounced, and may 
be filed within a month after decree absolute, or such 
extended time as the judge may allow, and therefore the 
order for the provision need not form part of the decree 
absolute, though it usually does so. 

24. In awarding this permanent provision under sec. 
82 to a woman whose marriage has been dissolved by 
reason of her husband's misconduct, the court will act 
on the same principles as those upon which the Eccle- 
siastical Courts allotted permanent alimony after a decree 
of divorce, a mensa et thoro, and will order him to secure 
to her about one-third of the joint income. 

Permanent alimony on separation is payable only 
during the husband's life. Alimonial provision on dis- 
solution of marriage is sometimes only while the wife 
remains chaste and unmarried, and sometimes without 
such restriction, and, as allowed by sec. 82, for the wife's 
Hfe. 

In awarding alimonial provision the Court will some- 
times take into consideration, on settling the amount, 
that the guilt of one of the parties has now been estab- 
lished, and will make the amount greater or less, accord- 
ing as the wife is innocent or guilty ; and it will require 
special circumstances to induce the Court to grant 
alimonial provision in favour of a wife whose marriage 
is dissolved for her own guilt. 

25. The Court will not make an order for payment of 
alimony where the husband is an uncertificated bank- 
rupt ; and, when alimony has been already decreed, the 
husband, if he obtains an order of discharge in bank- 
ruptcy, is protected against all proceedings to enforce 
arrears of alimony. 

26. A decree of judicial separation, or of dissolution 
of marriage, or of nullity, might have the effect of doing 
a great injustice to the innocent party and the children 
of the marriage, if the Court had no power to make just 
arrangements as to property. 

By sec. 46 of the Matrimonial Causes Act, 1867, 
where the Court makes a decree of divorce or judicial 
separation for adultery of the wife, it may order a 
reasonable settlement of any of her property either in 
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possession or reversion to be made for the benefit of the 
innocent party and the children of the marriage or any 
or either of them. And by the Matrimonii Ganses 
Act, 1860, s. 6, such settlement is not to be affected by 
the disability of coverture (if any exists), that is by the 
woman being a married woman ; as sne would be in 
case of judicial separation or until decree absolute in 
divorce. 

By sec. 6 of the Matrimonial Causes Act, 1859, 
the Court after a final decree of nuUity of marriage 
or dissolution of marriage, may enquire into any 
settlements made on the parties and may order the 
whole or a portion of the settled property to be applied 
for the benefit of the children or their respective 
parents. 

By the Matrimonial Causes Act, 1878, 41 Yict., o. 
19, s. 8, the Court may exercise these powers though 
there are no children of the marriage. 

The Act of 1857, it will be observed, applies only 
to the property of a guilty wife and has nothing 
to do wi& nullity ; while the Act of 1859 applies equally 
to the settled property of either party irrespective of 
which is to blame and including cases of nullity where 
neither may be to blame. 

The application for the exercise by the Court of its 
power under the sections above mentioned is required 
by rule 95 to be made by separate petition, to be filed 
within a month after decree unless the judge extends 
the time. A copy of the petition is to be personally 
served on the opposite party and on persons having 
any legal or beneficial interest in the property and 
such latter persons must enter an appearance before 
answering. The opposite party has a fortnight to 
answer on oath, and the petitioner has the same time to 
reply. The registrar then examines the parties and 
reports on the property, and the matter is decided by 
the Court on motion. 

By the Guardianship of Infants Act, 1886, s. 7, the 
Court on pronouncing a decree of judicial separation or 
of divorce, may declare the parent for whose misconduct 
{he decree is made» to be for ever unfit to have the cus- 
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tody of the children. See ohap. xx., sec. 10, where the 
section is given. 

The other events in which the Court has power to in< 
terfere for the henefit of children are summed up in 
chap. XX. 

27. By the Matrimonial Causes Act, 1857, s. 88, a 
husband can no longer maintain an action before the 
ordinary tribunals to recover damages from an adulterer 
for criminal intercourse with his wife. But such action 
is only transferred to the new Divorce Court, in which 
the husband may claim damages from the adulterer in 
a petition for divorce, or a petition for judicial separa- 
tion, or in a petition limited to the claim for damages. 
Condonation of the wife's adultery is no answer to the 
claim for damages. The case for damages is to be tried 
in the same way as the old action, for criminal conver- 
sation, and the damages must be assessed by a jury. 
The Court has power, after verdict, to direct in what 
manner the damages are to be paid and applied, and 
may order the whole or any part to be settled for the 
benefit of the children of the marriage, or for the main- 
tenance of the wife. 

A ridiculous result may arise from the proceeding for 
damages being assimilated to these in the now abolished 
action. Where the respondent, confident of his inno- 
cence, does not appear, the jury must find som£ damages 
against him as being in default ; so that he is saddled 
with damages for adultery, though the jury find there 
has been none, and the petition is dismissed. 

I should mention that on a petition praying a dissolu- 
tion of marriage^ the Court may decree a judicial separa- 
tion instead ; but if separation only be prayed for, a 
dissolution cannot be granted. The adulterer may be 
ordered to pay the whole or any part of the costs. 

28. By the Matrimonial Causes Act, 1866 (29 Vict., 
c. 82, s. 2), it is provided that **in any suit instituted 
for dissolution of marriage," if the respondent shall op- 
pose the relief sought on the ground (in case of a suit 
by the husband) of his adultery, cruelty, or desertion, or 
(in case of a smt instituted by a wife) on the ground of 
her adultery or cruelty, the Court may in such case give 
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to the respondent on his or her application the same 
relief to which he or she would have been entitled in 
case he or she had filed a petition seeking such relief. 

29. The Court has power to decree nullity of marriage, 
that is, that a marriage was void at its commencement 
(see chap, ii), and the same powers may then be exer- 
cised by the Court concerning children as are mentioned 
in the case of dissolution of mo^rriage. 

80. When a petition is filed, the petitioner must 
swear to the truth of the petition as far as possible by 
affidavit, and must also swear that no collusion or con- 
nivance exists between the petitioner and the other 
party to the marriage or alleged marriage. 

The respondent, on filing an answer, has also to deny 
connivance and collusion ; and if the answer contains 
not merely a denial of the facts charged in the petition, 
but substantive statement of facts, tiieae facts must, as 
far as possible, be verified, by the respondent's 
affidavit. 

A copy of every petition, together with a writ called a 
citation, must be personal^ served on the respondent 
and co-respondent, unless ^om their keeping out of the 
way to avoid service, or for some other good reason, the 
Court thinks fit to dispense with service or to order a 
service on some relative or friend of the person in 
question. This is called a substituted service. 

When the proceedings are ripe for trial the case will, 
in the ordinary course, be tried before one of the judges 
of the Court, and the evidence of the witnesses will be 
delivered orally ; but the judge will accede to an appli- 
cation of either party to have the cause tried by a jury, 
and, if damages are claimed against a co-respondent, 
they can only be awarded by a jury. 

An appeal lies to the full court, and thence to the 
House of Lords. 

The rules as to the verification by affidavit of the 
petition and answer, and the service of the citation and 
copy of petition, are the same in the case of judicial 
separation, dissolution of marriage, and nullity. 

The Court may direct any matter of fact to be tried 
by the Court itself, or by a jury, and either on oral or 
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affidavit evidence, the former being more usual, unless 
either party insists, as he or she may do, on the question 
of fact being tried by a jury ; and no damages can be 
awarded against the adulterer except by a jury. 

The petitioner must, as above stated, have pledged 
his or her oath by affidavit to the truth of the petition, 
as far as his or her knowledge will extend, but it is 
to be observed that by s. 48 of the Matrimonial Causes 
Act, 1867, the Court itself has power to require any 
petitioner to attend and be examined or cross-examined 
on oath, on the hearing of the petition ; and the judge 
will usually put a few questions to a petitioner on oath, 
even though he or she be not tendered as a witness. 

On the hearing of every petition for the purpose of 
obtaining a decree of nullity of marriage, and of every 
petition for restitution of conjugal rights, and of every 
petition for judicial separation on any other ground than 
that of adultery, both husband and wife have from 
the first been both competent and compellable to give 
evidence. 

But, by the Act to Amend the Law of Evidence, 1869, 
the parties to any proceeding instittUed in consequence of 
adultery f which, of course, includes all petitions for dis- 
solution of marriage and some for separation, are com 
petent but not compellable to give evidence ; that is to 
say, if the husband (or wife, as the case may be) does 
not tender himself or herself as a witness, the opposite 
party cannot compel him (or her) to do so. ** Provided 
that no witness in any proceeding, whether a party to 
the suit or not shall be liable to be asked or bound to 
answer any question tending to show that he or she has 
been guilty of adultery, unless such witness has already 
given evidence in the same proceeding in disproof of 
his or her alleged adultery." 

Although, as stated in sec. 18, the admissions by the 
respondent wife (as in conversations, letters or diary) 
are not evidence against the co-respondent, yet it has 
been held (Allen v. Allen, 1894, 2 Q.B. 242) that the 
testimony of either, if called as a witness, is evidence 
against the other, because each is entitled to cross- 
examine the other. 
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No husband is compellable to disclose any communi- 
cation made to him by his wife during the marriage ; and 
no wife is compellable to disclose any communication 
made to her by her husband during the marriage. — 
(Evidence Amendment Act, 1858, s. 2.) 

81. Upon a petition for a decree of judicial separation, 
of dissolution of marriage, or of nullity of marriage, the 
Gourt has power to make any order that it may deem 
just as to the custody, maintenance, and education of the 
infant children of the marriage, and may, if necessary, 
order them to be made wards in Chancery (see chap. xx.). 

82. By the Matrimonial Causes Act, 1860, sec. 7, and 
the Matrimonial Causes Act, 1878, in suits for dissolu- 
tion of marriage and in suits for nuUity, the Queen's 
Proctor is enabled to intervene at any stage of the case 
under the direction of the Attorney General, and with 
the leave of the Court. Any person may give informa- 
tion to the Queen's Proctor as to the case, and if, from 
that information or otherwise, he suspects that the 
parties to the suit are acting in collusion to obtain a 
decree contrary to the justice of the case, he may, under 
the direction and with the leave mentioned, allege the 
collusion, and retain counsel, and subpoena witnesses to 
prove it. The Court may order the costs of the inter- 
vention to be paid by the parties or such of them as it 
shall think fit, including a wife if she has separate 
property. And by the Matrimonial Causes Act, 1878, 
sec. 2, the Court may make an order as to the costs, 
not only of the Queen's Proctor, but of any other 
person who intervenes; but if the Queen's Proctor is 
ordered to pay costs the Treasury may allow him to 
treat them as expenses of his office. 

When the Queen's Proctor thus intervenes during the 
progress of a suit, he enters an appearance and files a 
plea in answer to the petition, and delivers a copy of 
his plea to the petitioner, and then proceeds as if an 
original party to the suit. 

By the Matrimonial Causes Act, 1878, the Gourt 
may make an order for costs in favour of or against 
any person who enters an appearance to shew cause 
against making a decree absolute. 
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88. In cases of judicial separation the final decree is 
pronounced at once, unless the judge takes time to 
consider, and subject of course to a motion for a new 
trial. But in cases of dissolution of marriage and of 
nullity the decree made at the trial of the cause is only 
a decree nisi; that is a decree that, unless cause be 
shown to the contrary, the marriage is dissolved or 
declared null and void, as the case may be. 

By the Matrimonial Causes Act, 1860 (28 and 24 
Vict., c; 144), s. 7» and by the Matrimonial Causes Act, 
1866, (29 and 80 Vict. c. 82) s 8, a decree for divorce 
is required in the first instance to be a decree nisi, 
and not to be made absolute until after the expiration 
of six months, unless the Court otherwise directs, and 
by the Matrimonial Causes Act, 1878, these provisions 
are extended to suits for nullity of marriage. 

During this six months, or other period, the parties 
continue man and wife and alimony pendente lite, if 
awarded, continues to be payable. Adultery committed 
during this period is adultery during the marriage, and, 
if brought to the notice of the Court, may be regarded 
as a reason for ndt making the decree absolute. 

A decree nisi is a *' decree unless," and means a 
decree which does not operate at once but after a certain 
time can be made absolute on motion, unless sufficient 
reason is shewn why it should not. 

The object of the decree being at first conditional 
only, is to enable any person to shew cause against its 
being made absolute, such as that material facts were 
not brought before i^e Court, or that the decree was 
obtained by collusion — a course often taken by the 
Queen's Proctor on receiving information of collusion, 
or the suppression of material facts. 

The intervention by the Queen's Proctor at any stage 
of the cause has been spoken of above, but in shewing 
cause against a decree nisi being made absolute he 
stands in the same position as regards the Court as the 
rest of the public do, but has to get the directions of the 
Attorney General, which the rest of the public do not. 

The person whether Queen's Ftoctor or not, who 
wishes to shew cause, enters an appearance in the cause, 
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and within four days files affidavits of bis facts and gives 
copies to the party in whose favour the decree is. That 
party has eight days to answer and the person shewing 
cause has eight d^ys to reply and then the judge on 
motion directs the matter to be argued, or if necessary 
that some question shall be tried by a jury. 

84. After a decree for dissolution of marriage or a 
decree of nullity of marriage has been made absolute 
each of the parties may at once marry again, as if the 
oiiher were dead, if there is no right of appeal. The 
decree nisi cannot be made absolute till six months after 
it has been pronounced unless the Court otherwise 
directs. Where there is a right of appeal, neither 
party must marry again till the laps6 of one month 
after the decree is made absolute, which is the time 
allowed for appeal, and, if an appeal is instituted, he 
or she must abide its result. Where there is a right of 
appeal, a marriage within the month will be void, and 
so will a marriage pending the appeal, if instituted. 
The appeal is to the House of Lords. In suits for 
dissolution of marriage, no respondent .or co-respondent 
who has not appeared '* and defended the suit on the 
occasion of the decree nisi being made '* has a right of 
appeal against the decree absolute, unless the Court, 
upon application made at the time of pronouncing 
the decree absolute, shall see fit to permit an appeal, 
(Matrimonial Causes Act, 1868, ss. 8, 4). 

No clergyman of the Church of England need 
solemnise tiie marriage of such a person, but he must 
allow his church or chapel to be used by any other 
clergyman of the diocese for the purpose. 

85. On the dissolution of marriage by divorce, as on 
its dissolution by death, aU the husband's responsibilites 
arising from the marriage are ended. Being incapable 
of being sued jointly with his wife, the man is no longer 
liable upon the contracts entered into, or for the torts 
committed by the woman before marriage, nor for the 
torts committed by her after marriage, nor has she any 
longer any implied authority from him by which she 
can make him liable upon contracts for necessaries or 
upon any other contracts. 
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Of ohildben. 

1. Legitimacy. Legitimacy Declaration Act, 1868. 

2. National status of children, 

3. Father, and after his death, mother is legal guar- 
dian. 

4. Where both parents die leaving children under age. 
6. Father may, by deed or mil, appoint guardian. 

Chiardian in socage. 

6. Power given by statute of 1886 to mother to ap- 
point gua/rdian. 

7. Powers of gu>ardians. 

8. Court may allow mother access to, or custody of, 
children tmder 16. 

. 9. Cou/rt moA^ remove certain gxiardians. 

10. Divorce Court may exclude a parent for ever from 
custody of children. 

11. To what Cov/rts application for custody, etc., may 
be made, 

12. Belative positions of parents as to custody, guar- 
diaiishiv, etc. 

13. Guardian* s rights and duties, 

14. Act of 1889 for protection of children. 

16. Benefit conferred by stranger on condition of guar- 
iianship. 

16. Illegitimate children and children of the wife 
before marriage. 

17. Ward of Court not to leave kingdom or to be 
married without permission of Court. 

18. Father, when excused from maintaining children. 

19. Beligious edmcation of orphan children, 

20,' Grounds on which children will be taken aiway 
from parent. 
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21. Divorce Ccrwrt may make orders as to custody ^ 
maintenance and edtication, 

22. Divorce Cou/rt may provide for children out of 
property of either parent and out of damages paid by 
co-respondent. 

23. A few examples. 

24. Parent taking possession of infant* s property, 

25. Powers of Chancery where infant convicted of 
felony. 

26. Infant may make marriage-settlement with leave 
of Court 

27. Becent statutory enactments as to %nfa/nfs pro- 
perty. 

28. Pa/rents not liable on contracts of infants, 

29. Necessaries. 

80. Infants* Belief Act. 

31. Infant* s rights to property and powers of conr 
trading. Gavelkind, 

32. Infants may sue and be sued, 

88. Court may withhold Custody of infant from 
Parent or Gtcardian, 

1. All children are presumed to be legitimate whioh 
are born of the wife during the marriage, even although 
the wife has committed adultery, unless it be clearly 
shown that no sexual intercourse took place between the 
mother and her husband, or unless, as in the case of 
judicial separation, or separation under a magistrate's 
order (see chap, xvi.), there arises a presumption of 
non-access. 

Any natural-bom subject or person whose claim to be 
a natural-bom subject depends on legitimacy, or on the 
validity of a marriage, may petition the Divorce Court 
for a decree declaring that he is the legitimate child 
of his parents, and that the marriages of his grandfather 
and grandmother, father and mother, and himself and 
his wife, respectively were legal. 

There is an appeal to the House of Lords, 

2. The law with regard to the national status of 
children, as well as of their parents, is given in chap. x. 

8. The father is by law the guardian of his legitimate 
children during their infancy, and f^r his deatii the 
mother, if living, will be their guardian during her life. 
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as long as they are infants. A mere separation of the 
father and motiier by consent, without any stipulation 
as to custody of children, will not affect this right. 

4. If both parents die before the children are of age, 
and without a guardian being appointed by either 
parent, the Chancellor, as exercising the parental 
authority of the Crown over infants, will, where there 
is any property, appoint a guardian for them, usually 
some friend or relative in whom the father or mother 
placed confidence. This guardian then becomes an 
officer of the Court, and bound to act under its control, 
but, subject to such control, he has a parent's authority, 
and the children are called wards of Court. If i^e 
Court does not appoint a guardian, the care of the 
infant will devolve on the guardian in socage (to be 
mentioned shortly) or to the corporate officers, or 
persons entitled by the custom of tiie city, manor, or 
place to the guardianship, 

5. By the statute of the 12th of Charles IL, chap. 24, 
the father, whether himself of age or not, may, by deed 
(i.e., by writing under seal), or by will, appoint a 
guardian, to have the custody and tuition of the 
father's infant, and unmarried children, until they come 
of age, or for any lesser time named in the writing. 
The appointment will not apply to children who, at the 
father's death, have come of age, or have married, but 
may include his children born after his death. The 
guardian so appointed will, after the father's death, 
have the same rights as the father, as to the custody 
and maintenance of the child, and, unless other pro- 
visions are made by will or settlement, will receive the 
income of the child's lands, and have the management 
of his personal estate for his benefit.* 

* The powers given by the statute to the gaardian appointed 
by the father are those of a ** guardian in socage.'' This means 
a guardian of the heir of lands held in socage tenure. This was 
the tenure of lands not held of the Grown in chief, or by knight 
service, or copyhold of a manor, and, by the statute, all the 
latter (except copyhold) were reduced to the tenure of "free and 
common socage," which is now the ordinary tenure. Where 
a man died seised of socage lands leaving his heir under f our^ 
teen, the nearest male zeUtiYe, to whom the land could not 
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Guardians so appointed by will are called testamentary 
guardians. 

%. But, by the Guardianship of Infants' Act, 1886, 
8. 2, on the death of the father of an infant, and, in 
case the father shall have died prior to the passing of 
the Act (25th June, 1886), then, from the passing of the 
Act, the mother, if surviving, &^aU be the guardian of 
the infant, either alone, when no guardian has been 
appointed by the father, or jointly with any guardian 
so appointed. Where the father has not appointed a 
guar£an, or that guardian dies or refuses to act, the 
Court may appoint one or more guardians to act with 
l^e mother. 

By sec. 8, the mother may, by deed or will, appoint a 
guardian or guardians to act after the death of herself and 
the father, and, if both parents appoint guardians, they 
are to act jointly. 

The mother may also, by deed or will, appoint a 
guardian to act after her death jointly with the father, but 
before this guardian can act, the Court has to be satis- 
fied that the father is unfitted to be the sole guardian of 
his children, and has to confirm the appointment of the 
guardian who will then act with him. 

7. Guardians who disagree about what is best for the 
child may apply to the Court. By sec. 4, every guardian 
in England is to have the same powers over the estate 
and person, or over the estate of the infant, as under 
the 12 Car. 11., c. 24, above mentioned, and every 
guardian in Ireland is to have the powers conferred 
in like manner by the Irish Act, 14 and 16 Car. 
c. n., 19. 

8. By sec. 5, the Court, upon the application of the 

descend, was gaardian of the heir's person and estate tiU 
fourteen. Before such a guardianship could arise now it 
would be necessary that both parents should die without either 
of them appointing a guardian, and leaving the heir, under four- 
teen, and the Chancellor would then appoint a guardian on 
petition, so as to avoid a guardianship in socage. 

The statute saves the custom of London and other cities, for 
the mayor and aldermen to be guardians of l^e infants of their 
citizens; but these rights only arise where the parents have 
both died without appointing a guardian. 
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mother by her ** next friend/' may make an order as to 
the custody of an infant, and the access thereto of either 
parent, having regard to the welfare of the infant and 
the conduct and wishes of the parents, and may alter 
the order on the application of either parent, or of the 
guardian, if both parents be dead. 

Independently of the 5th sec. above mentioned, a 
judge of the Chancery Division has power by the 
statute 36 Vict., c. 12, the Infants* Custody Act, 1878, 
to give the mother either the right of access to her 
infant child or its actual custody up to the age of 16, 
and, in the latter case, to order that the father shall 
have access to the child. 

The same Act allows the parents to agree in a sepa- 
ration deed that the father shall give up the custody of 
the infant children, or any of them, to the mother ; but 
the Courts are not to enforce the agreement unless it 
appears to be for the benefit of the child or children. 

9. By sec. 6, the High Court of Justice in England or 
Ireland and the Court of Session in Scotland, may, if it 
is for the welfare of the infant, remove a testamentary 
guardian appointed or acting by viHus of this Act, and 
may also with the same object, appoint another in his 
place. The words in italics would preclude the Court 
from removing a guardian appointed by the father under 
12 Car. n., c. 24. 

10. Sec. 7 is as follows : — 

" In any case where a decree for Judicial separation, or a 
decree, either nisi or absolute, for divorce shall be pronounced, 
the Court pronouncing such decree may thereby declare the 
parent by reason of whose misconduct such decree is made to be 
a person unfit to have the custody of the children (if any) of the 
marriage ; and in such case the parent so. declared to be unfit 
shall not, upon the death of the other parent, be entitled as of 
right to the custody or guardianship of such children. 

11. In addition to the Courts already mentioned, the 
application for custody or access may be made in Eng- 
land or Ireland to the County Court, and in Scotland to 
the Sheriff's Court; but subject, in England or Ireland, 
to removal, at the instance of any party, to the Chancery 
Division, and in Scotland to a removal to the Court of 
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Session, and subject in all three countries to an appeal 
to the last mentioned Courts respectively. 

12. Both parents are thus placed very nearly on an 
equality as regards the power of acquiring the guardian- 
ship by survivorship and of appointing guardians. The 
only differences which require noting are (1) that the 
father may appoint a guardian to act with tne mother, 
but if the mo&er appoints a guardian to act with the 
father, the person so appointed has no authority unless 
confirmed by the Gourt, on proof of the unfitness of the 
father, and (2) that the Court can remove a guardian 
appointed by the mother under the Act, but cannot re- 
move a guardian appointed by the father under the old 
Act. 

These differences, however, are of less importance, 
because the mother can always apply for the custody of 
the infant under sec. 6, whether her husband is alive or 
dead, and, if dead, whether he has appointed a guardian 
or not. And she can also apply under the Act of 1878. 
Under former Acts, now repealed, the Court would 
almost always give the mother the custody of an infant 
till seven years of age, and the Act of 1878 indicates 
a longer limit as being reasonable. 
. The Court also has the general superintendence over 
the guardian, and will curtail or suspend his authority 
in case of misbehaviour. 

18. The guardian cannot delegate his duty to another, 
nor upon his death does his office devolve upon his heii 
or his personal representatives. When more than one 
are appointed guardians, they have each equal authority 
during their lives, so that one cannot take the infant 
away from the others ; and upon the death of one the 
office devolves upon the survivor. 

The guardian is entitled to the custody of the infant's 
person, and to choose the school at which he or she may 
be placed, and the Courts will order any person who 
removes or harbours the infant to restore him or her to 
the guardian. But see sec. 88 of this chapter. 

l£e guardian has all the parent's authority to con- 
sent to the marriage of his ward when under age, and 
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whether male or female ;* but when a female ward is 
married she passes under the dominion of her husband, 
and the guardian's authority oyer her ceases. With a 
male, however, it is otherwise, and, though married, he 
is still under the guardian's authority. 

14. Here I ought to mention a statute of .1889 (52 
and 68 Vict;, c. 44) called ** the Prevention of Cruelty 
to and Protection of Children Act,'' which imposes cer- 
tain duties on all persons having the control of children 
down to a certain age, an4 enables magistrates, for 
breach of such duties and for other offences, to deprive 
such persons of the control of the children. 

The first section imposes heavy punishment on every 
person who, having the control of a boy under 14 or a 
ghrl under 16, illtreats, neglects, abandons, or exposes 
tiie child, or causes another to do so, in a manner 
likely to cause unnecessary suffering or injury to the 
health of the child. 

Section 2 in^oses punishment on the person in con- 
trol of children, below the ages already mentioned, who 
causes them to be in any street for the purpose of beg- 
ging, whether under pretence of singing, performing, 
selling things, or otherwise ; or who causes them to be 
in any street or pubhc-house singing or performing for 
profit, or selling things between ten at night and five in 
the morning ; and on the person who is in control of a 
•hild under 10, and causes it to be at any time in any 
street, pubhc-house, circus, or place of entertainment 
where people pay to go in, for ttie purpose of perform- 
ing. 

Where the person having the control of the child is 
convicted of an offence under sec. 1, or of any offence 
involving bodily injury to the child, punishable by penal 
servitude, or is committed for trial for any such offence, 
or is bound over to keep the peace towards the child, 
any person may apply for the control of the child. The 
petty sessional Court may then make an order giving 
the person the control of ihe child till 14, or, in the case 
of a girl, till 16, or any lesser ages, and may vary the 

* If an infant orphan without guardian wishes to marry, the 
Chancellor, Master of the Bolls, or a Y\c%-Q\:Aai^i/^<;st '^ ^^ 
petition assent to the marriage, if siutaYAd. 
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order from time to time. If the person in whose favour 
the order is made is not of the child's religion, the 
justices must make another order in favonr of some one 
who is of that religion, if willing to take care of the 
child. 

If the person originally in control of the child, and 
who stood committed for trial is acquitted or not prose- 
cuted, he is to have the child back again at once. 

The evidence of the child is not to be acted upon 
without corroboration, and4he accused person, and the 
husband or wife of the accused person are competent, 
but not compellable witnesses. 

15. Though the parents are the only persons em- 
powered by statute to appoint a guardian, yet they may 
act in such a manner as to render an appointment by 
a stranger effectual. Thus, where another person, 
whether a relative or not, confers a benefit by will, or 
otherwise, upon the parents or the children, upon the 
condition that the parents give up the guar^anship 
then, if they accept the benefit, or commit the care of 
the children to the person appointed by the stranger the 
parents have no longer a right to interfere with their 
education, or compel them to be delivered up. But the 
Court will see that the intercourse between parent and 
child shall be as frequent as the nature of the case will 
permit. 

16. Although a father has no power to appoint a 
guardian for his illegitimate children, yet the Court will 
usually appoint the person of his selection. The mother 
will be permitted to have access to them, and they will 
be ordered to have access to the relatives of their de- 
ceased parent. 

By 4 and 6 Will. IV., c. 76, s, 67, the husband is 
bound to maintain, as part of his family, any child or 
children, till the age of sixteen, legitimate or illegiti- 
mate, whom his wife may have at the time of marriage. 

17. The Court is very jealous of its wards being taken 
abroad for any lengthened period, and usually requires 
some security to be given for their return, and for their 
proper education while absent. 

Any man or woman, though under age, who marries 
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a ward of the Court, without having obtained its leave, 
as well as those who contrive or assist at such marriage, 
is guilty of a contempt of Court, and will be subjected 
to imprisonment. In case of the marriage of a female 
ward, the imprisonment will last till a proper settlement 
is executed, to be approved of by the Court. 

The proper course, where a ward of Court is to be 
married, is to obtain the sanction of the Court to the 
marriage and to a proper settlement. When this is 
once done another settlement cannot be substituted by 
waiting till the ward comes of age. 

18. The father is bound to maintain his children, and 
none the less though they have a provision for their 
maintenance from some other source, and the mother, 
if she has separate property, is equally bound (see chap, 
viii., 8. 16). But where the parents are unable to 
maintain and educate their child in a manner suitable to 
the fortune which the child expects, the Court will order 
a proper allowance out of the income of the property. 

But where the children are removed from the husband 
on account of his misconduct he is no longer bound to 
support them (except under the order of the Divorce 
Court) whatever his means may be, and maintenance 
will be allowed them out of any property they may have 
from any other quarter. 

19. It will be understood that unless some provision 
has been made for the children these applications to the 
Court cannot be granted ; not because the Court has 
not jurisdiction over rich and poor alike, but because 
there is no means of bringing its power to bear. 

The father being the lawful custodian of his children 
is the person who is entitled to regulate their religious 
education. This right is not interfered with by the 
Guardianship of Infants' Act, 1886, and the father 
enjoys it whether he is Protestant, Roman Catholic, 
Greek Catholic, Mohammedan, Parsee, or Buddhist. 
Affcer his death the Court will usually direct the children 
to be brought up in the religion chosen by their father, 
and will pay great attention to the expression of his 
wishes, both in the appointment of a guardian and in 
sanctioning a particular mode of education. 
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But, farther than expressmg his wish, a father cannot 
regulate the religious faith of his children by his will, 
except indirectly, b^ appointing a guardian of his own 
faith. When this is done the Oomrt will uphold the 
appointment, if otherwise proper. 

A Roman Catholic father who had married a Ftotes- 
tant lady, but had entered into no stipulation as to the 
faith in which his children were to be brought up, ap- 
pointed a Roman Catholic priest sole testamentary guar- 
dian of his children. The Lord Chancellor (Cottenham) 
said it would be an act of very great injustice to inter- 
fere. 

A Ftotestant father married a Roman Catholic mother, 
and, witib his consent, his children, aged respectively 
ten, nine, and three, were for three years educated as 
Roman Catholics, and his two elder children were ad- 
mitted to communion in that faith. The father after- 
wards became dependent for support on the Protestant 
clergy, and caused his children to be educated as Protes- 
tants, and died the following year without appointing a 
guardian. The Court held that he had not abandoned 
his right to have his children brought up in his own 
faith, and appointed a Protestant guardian to act with 
the mother. 

A pecuniary benefit to the infant will not induce the 
Court to interfere with the course of religious education 
to be pursued by the guardian appointed by the father. 

But the Court will not make an order to alter the 
religious education of a child whose mind has for some 
time received strong impressions adverse to the faith of 
his father, and who expressiBs a preference for the faith 
in which he has been so educated. 

A person keeping the child away from the mother 
will be ordered by Sie Queen's Bench Division, or the 
Chancery Division, to restore it to her, although her 
religion is different from that of her deceased husband, 
in which the child has been brought up. But the 
Chancery Division will, on application, make an order 
that the child's religious education shall continue as 
before. If, however, no such application is made, and 
the mother changes the rehgious education of the child, 
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and firmly indoctrinates its mind with another form of 
religion, the Court will not order the child to be again 
instructed in its father*s religious beHef if, on examin- 
ation of the child, it appears that it leans strongly to 
its mother's creed. 

20. By the common law the custody of the children, 
up to sixteen years of age, belongs, as of absolute and 
exclusive right, to the father. This was upon the 
natural presumption that the children would be properly 
cared for and properly educated. But whenever this 
presumption was removed, and it was proved that the 
father grossly illtreated his children, or was ** in constant 
habits of drunkenness and blasphemy, or low and gross 
debauchery, or that he professed atheistical or irrehgious 
principles, or that his domestic associations were such 
as tended to the corruption and x^ontamination of his 
children, or that he otherwise acted in a manner in- 
jurious to the morals or interests of his children,"^ 
the Court of Chancery would interfere and appoint 
a guardian (see Story's Equity Jurisprudence, § 1841). 
And now, by the Judicature Act, 1878, s. 25, the 
Courts of Law are to act upon the same rules as to 
the custody and education of infants as prevailed in the 
Court of Chancery. And see sec. 88 of this chapter. 

The father still enjoys the prima faci^ right to the 
custody of the infant children, and all that the statutes 
do is to enable the wife to apply for the custody or for 
access. In dealing with such an application, the Courts 
will be guided by the same considerations as the Court 
of Chancery was guided by in restoring the children 
to the husband or removing the custody from him, and 
the custody will always be refused to a mother who is 
living in adultery. And see sec. 88 of this chapter. 

Sometimes a suit for making children wards of Court 
is accompanied by a petition for their custody, and both 
are heard together. 

21. The Divorce Court, when a husband or wife 
petitions for judicial separation, for dissolution of mar- 
riage, or for decree of nullity of marriage, may make 
temporary orders for the custody, maintenance, and 
education of the children during the suit, and, in pro*^ 
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nouncing the final decree, may provide permanently for 
the same objects, with power, nevertheless, to alter or 
rescind such orders from time to time to meet the 
altered circumstances of the parties. And after final 
decree the Court has the same power of making orders 
for temporary or for permanent custody. 

The Court will usually make a temporary order that 
during the mit the children under seven shall remain in 
the custody of the father or mother or some other 
relative, as the case may require, and will even remove 
older children from the custody bf their father, where 
there is any Hkelihood of bad example or ill-usage. 

The Court may order the children of the dissolved 
marriage, under age, to be made wards in Chancery. 

22. The Divorce Court may exercise the following 
powers as regards property in favour of the children 
of the husband and wife whose marriage is in question : 

Where a sentence, either of judicial separation or 
divorce, is given on account of the adultery of the 
mother^ it may order a settlement out of her property, 
whether in possession or reversion, to be made for the 
benefit of the innocent party, or of the children of the 
marriage, or any or either of them. 

Where damages are recovered by the husband against 
a co-respondent, the Court may direct the whole or any 
part thereof to be settled for the benefit of the children 
(if any) of the marriage, or as a provision for the main- 
tenance of the wife. 

Where a final decree of nullity or for dissolution of 
marriage has been pronounced, the Court may, then or 
afterwards, inquire into any settlement made on the 
husband or wife, and may order the whole or any part 
of the settled property to be appHed for the benefit of 
the children or of the parents, or any or either of them, 
or of the husband or wife where there are no children. 

28. After decree absolute for dissolution of marriage 
on the ground of the husband's adultery and cruelty, 
applications were made for the custody of infant 
children of the marriage by the father and by the mother, 
and by third persons who had intervened (with leave) 
for the benefit of the children. The Court being of 
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opinion that neither the father nor the mother were the 
proper persons to have the custody of the children, gave 
them up to the care of the third persons, but directed 
that the parents should have reasonable access. 

In one case, where a marriage was dissolved on the 
ground of the wife's adultery, the Court would not order 
her to have the custody of her children or even access 
to them. 

In another case, in which the wife appeared to be the 
innocent party, although she had elected, on separation, 
to have the custody of the children, the Court allowed 
her on her petition, in addition to alimony, a sum of 
money to be paid by the husband for the past and future 
maintenance of the children. (Matrimonial Causes Act, 
1859 ; 22 and 28 Vict., c. 61, s. 4). 

24. A father or mother entering on land, or taking 
possession of any other property belonging to a child, 
does so as guardian^ and is accountable to the child when 
he or she comes of age, and cannot charge for personal 
trouble devoted to the property. 

25. By the 8 and 4 Vict., c. 90, where an infant is 
convicted of felony, a judge of the Chancery Division^ 
on the application of any person wishing to take charge 
of him, may remove him from the custody of parents or 
guardians who are unfit to have charge of him, and may 
assign the custody of him to the applicant, and may 
revoke such assignment. The infant is to undergo his 
sentence, and, when the new guardian acquires posses- 
sion of him, he is not to take him beyond seas or out of 
the jurisdiction. No fees of Court are taken, and the 
lawyers may be appointed by the Court to act gratui- 
tously ; but the parent may have costs if the appli 
cation is improper. The Act is not much used. 

26. By 18 and 19 Vict., c. 48, a male infant of 
twenty and a female infant of seventeen years of age 
may, with the sanction of judge of the Chancery Division, 
making a binding settlement, or agreement for a settle- 
ment, in contemplation of marriage. The settlement 
may include all or any part of the settlor's property, 
both in real and in personal estate, and the infant in 
pursuance of it may execute valid conveyances and 
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appointments under powers, unless, in the latter case, 
ihe words of the power exclude its exercise by an infont. 
If the infant dies under age, appointments under powers 
and disentailing deeds executed by him or her in 
pursuance of the settlement are to be void. The 
sanction of the Court is to be obtained on petition by 
the infant or his or her guardian in a summary way, 
without a suit or action. 

27. Where a person entitled in his own right to land 
in fee-simple, or for any leasehold interest at a rent, is 
an infant, the land is, by the Conveyancing Act of 1881, 
8. 41, to be deemed a settled estate within the Settled 
Estates Act^ 1877. This act has already been mentioned 
(see chap, x., s. 8) and under it (s. 49) an infant may, by 
his guardian, make an application, or consent to one, or 
receive notice of one. And by the Settled Land Act, 
1882, (see chap, x., s. 4) where a person entitled in his 
own right to the possession of land is an infant, he is to 
be deemed for the purposes of the Act, tenant for life, 
and the land, settled land. 

The Conveyancing Act, 1881, contains, in ss. 42 and 
48, full directions as to the management by trustees of 
the property of any infant, who is not a married woman 
and is beneficially entitled to the possession of any land. 
Sec. 42 applies to land, and sec. 48 to " any property." 
Both allow the trustees to apply the income to the 
infant's ••maintenance, education, or benefit," or to pay 
it to the guardian for that purpose, and the latter 
section allows them so to apply or pay it, whether the 
infant is absolutely entitled or only contingently on his 
attaining twenty-one, or on the happening of some event 
before he is twenty-one. 

28. As to contracts by infants. Young men and 
women under age are only liable upon contracts and 
purchases made by them for things necessary to their 
condition in life, and this whether they have parents or 
not. Their parents or surviving parent are not liable, 
except upon bargains to which they themselves are 
parties, and cannot be sued upon the contracts of their 
children. The children, however, are often agents so as 
to bind their parents, and a small amount of participa- 
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tion by the latter will often involve them in legal 
liability. 

The law concerning infants generally is beyond tJie 
scope of this book, but what follows with regard to the 
legal position of an infant may serve to explain the 
relation of his parents towards him. 

29. What are necessaries for an infant, is a question 
to be decided by the jury, if the case is tried by a jury, 
and, if not, by the judge. What is necessary for a 
young man of large expectations, for an infant invalid, 
for an infant student, or for an infant officer in the 
army or navy, would not be necessary for every youth 
of the same age, whose means were small, and who was 
not an invalid, or a student, or an officer. Juries of 
tradesmen will always be liberal and judges will only be 
a little less liberal in enabling a plaintiff to recover 
against an infant who is well off, for the supply of any 
articles necessary for his occupation, health, and proper 
recreation, or for enabling him to mix in society suited 
to his position. 

In order to avoid the question of whether an article 
supplied, or a service rendered, was necessary, the 
tradesman often induced the youth, on coming of age, 
to make a promise to pay (which had to be in writing), 
or to agree to an account stated, for articles supplied to 
him, olt: money lent to him, by which he was inveigled 
into a ratification as improvident as was the original 
acceptance of the goods, money, or service. 

80. To put an end to this, *'The Infants' EeUef Act, 
1874," enacted that : — 

All contracts, whether by specialty [f.e., by deed] or siinple 
contract, entered into by infants for money lent or to be lent, 
or for goods supplied or to be supplied (other than contracts for 
necessaries), and all accounts stated with infants, shall be abso- 
lutely void. Provided always that this enactment shall not in- 
validate any contract into which an infant may, by any existing 
or future statute, or by the rules of common law or equity, enter, 
except such as now by law are voidable. 

No action shall be brought whereby to charge any person upon 
any promise made after fuU age, to pay any debt contracted 
during infancy, or upon any ratification made after full age of 
any promise or contract made during infancy, whether there 
shall or shall not be any new consideration for sach promise or 
ratification after full age. 
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This statate applies to a ratification of an infant's 
promise to marry. (See chap. I., s. 8). 

81. An infant may acquire and possess personalty, 
whether money or chattels, and may acquire land by 
gift or purchase; and may hold it and receive the rent 
and profits of it, but cannot bind himself by a convey- 
ance of it to another,* nor pass it by will. 

Every infant may bind hunself by a contract for food, 
lodging, and clothes, of a sort which are necessary, 
because these things are required, irrespective of his 
poverty or rank. If schooling, mediccd attendance, 
servants, carriages and horses, are needed by his con- 
dition, and within his means, he may bind himself by 
contracting for them to the extent to which they are 
needed, or are suitable to his wealth and rank. But he 
cannot bind himself by a contract which is not for his 
benefit, such as a bill of exchange or promissory note or 
a bond or other contract with a penalty. He cannot 
appoint an attorney even to do what he himself may do, 
or for legal proceedings, with one exception mentioned 
below. See Flower v. L. S N.W.R. Co. (1894), 2 Q.B. 65. 

Marriage is not a necessary for an infant, and so he 
cannot bind himself for the victuals for a marriage feast, 
nor can he (or she) be made liable for a breach of 
promise to marry. The other party, however, if adult, 
is liable to the infant for the breach of a promise to 
marry, if the guardian has consented. 

Marriage when once contracted by an infant is bind- 
ing, and an infant husband is liable for necessaries 
which he orders for the wife. 

82. Having these rights and liabilities, the infant can 
sue and be sued during infancy. To protect his pro- 
perty, and obtain what is due to him, he may maintain 

* Lands subject to the custom of gavelkind, which prevails 
largely in Kent, descend to all the sons equally, and, in default 
of nearer heirs, descend in like manner to brothers and other 
collaterals, and every holder of a freehold estate in gavelkind 
may dispose of it at the the age of fifteen by feoffment for value. 
This is done by making public livery (or delivery) of the land (as 
by giving the door-handle, a twig of a tree, a tiif , or the like, in 
the name of the whole), and the livery should be accompanied by 
a deed of feoffment, setting out the lands and the estate given. 
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an action, and he may be sued for wrongs done by him, 
and upon all contracts by which he can bind himself. 

When he sues, he does so by his ** next friend." Any 
body may be a '*next Mend/' but he must sign a 
written authority to the solicitor to use his name and is 
liable for costs. When the infant is sued, he defends by 
guardian ad litem (or for the action), who is appointed 
without an order, on an affidavit by the solicitor, of the 
guardian's fitness, of his having no interest adverse to 
the infant, and that he has signed a written consent to 
act. 

But, by the County Courts Act, 1888, s. 96, it shall 
be lawful for any person under the age of twenty- one 
years to prosecute any action in the County Court for 
any sum of money not greater than £50, which may be 
due to him for wages, or piece work, or for work as a 
servant, in the same manner as if he were of fall age. 
That is to say, he may sue in person or appoint an 
attorney ; but he must stiU defend by guardian. 

88. By the Custody of Infants Act, 1891, printed 
in the Appendix, it will be seen that, when a parent or 
guardian appHes to have a child handed over to him or 
her, the court may refuse to do so if the appHcant has 
abandoned or deserted the child, or if the applicant's 
conduct has been such that the Court should refuse to 
grant the application. 
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Maeried Women's Property Act, 1882. 
[45 and 46 VicLy chap. 75.] 



ARRANGEMENT OF SECTIONS. 

1. Married woman to he capable of holding property ana 
of contracting as a feme sole, 

2. Property of a woman married after tik -^^ ^ ^ hdd 
hy her as a feme sole, 

3. Loans hy wife to hushand, 

4. Execution oj general potoer, 

5. Property acquired after the Act hy a woman married 
hefore the Act to he held hy her as a feme sole, 

Q* As to stock, dhc, to which a married woTnan is entitled. 

7. As to stocky dhCf to he transferred^ dsc^ to a married 
woman, 

8. Investments in joint names of married women and 
others, 

9. As to stock, dhc, standing in the joint names of a 
married woman and others, 

10. Fraudulent investments with money ofhushand, 

11. Moneys payahle under policy of assurance not to form 
part of estate of the insured, 

1 2. Remedies of married wom.en for protection and security 
of separate property, 

13. Wife^s ante-nuptial dehts and liahilities, 

14. Hushand to he liable f<yr his w%f^s dehts contracted 
hefore marriage to a certain extent, 

16. Suits for ante-nuptial liahilities. 

16. Act of wife liahle to criminal proceedings, 

17. Questions hetween hushand and wife as to property to 
he decided in a summary way, 

18. Married woman as an executrix or trustee, 

19. Saving of existing settlemefits, and the power to make 
future settlements. 

20. Married woman to he liahle to the parish for the 
maintenance of her htishand. 
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21. Married toomari to he liable to the parish for the 
maintenance of her children. 

22. Repeal o/Z3 and 34 Yict., e, 93, 37 and 38 Vict., c. 60. 

23. LegcU representative of married vfonum* 

24. Interpretation of terms* 

25. Commencement of Act. 

26. Extent of Act. 

27. Short title. 



Whereas it is expedient to consolidate and amend the 
Act of the thirty-third and thirty-fourth Victoria, chapter 
ninety-three, intituled "The Married Women's rropferty 
Act, 1870," and the Act of the thirty-seventh and thirty- 
eighth Victoria, chapter fifty, intituled " An Act to amend 
the Married Womeirs Property Act (1870) " : 

Be it enacted b^ the Queen^ most Excellent Majesty, by 
and with liie advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament as- 
semmed, and by the authority of the same, as follows : — 

1. (1.) A married woman shall, in accordance with the 
provisions of this Act, be capable of acquiring, holding, and 
disposing by will or otherwise, of any red or personal 
property as her separate property, in the same manner as 
if sne were a feme sole, witnout the intervention of any 
trustee. 

(2.) A married woman shall be capable of entering into 
and rendering herself liable in respect of and to the extent 
of her separate property on any contract, and of suin^ and 
being sued, either m contract or in tort^ or otherwise, m all 
respects as if she were a feme sole, and her husband need 
not be joined with her as plaintiff or defendant, or be made 
a party to any action or other legal proceeding brought by 
or taken against her : and any damages or costs recovered 
by her in any such action or proceeding shall be her separate 
property ; and any damages or costs recovered against her 
in any such action or proceeding shall be payable out of her 
separate property, and not otherwise. 

(3.) Every, contract entered into by a married woman 
shall be deemed to be a contract entered into by her with 
respect to and to bind her separate property, unless the 
contra^ be shown. 

(4.) Every contract entered into by a married woman 
with respect to and to bind her separate property shall bind 
not only the separate property wmch she is possessed of or 
entitled to at tne date of the contract, but also all separate 
property which she may thereafter acquire. 
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(5.) Every married woman carrying on a trade separately 
from her husband shall, in respect of her separate property, 
be subject to the bankruptcy laws in the same way as it 
she were a feme sole. 

2. Every woman who marries after the conmiencement 
of this Act shall be entitled to have and to hold as her 
separate propertv and to dispose of in manner aforesaid aJl 
real and personal property which shall belong to her at tibe 
time of marriage, or shall be acquired by or devolve upon 
her after marriage, including any wages, earnings, money, 
and property gained or acquired bjr her in any employment, 
trade, or occupation, in which she is engaged, or which she 
carries on separately from her husband! or by the exercise 
of any literary, artistic, or scientific skill. 

3. Any money or other estate of the wife lent or entrusted 
by her to her husband for the purpose of anv trade or busi- 
ness carried on by him, or otherwise, shall be treated as 
assets of her husband's estate in case of his bankruptcy, 
under reservation of the wife's claim to a dividend as a 
creditor for the amount or value of such money or other 
estate after, but not before, all claims of the other creditors 
of the husband for valuable consideration in money or 
money's worth have been satisfied. 

4. The execution of a general power by will by a married 
woman shall have the effect of making the property ap- 
pointed liable for her debts and other liabilities in the same 
manner as her separate estate is made liable under this Ad 

5. Every woman married before the commencement of 
this Act shall be entitled to have and to hold and to dispose 
of in manner aforesaid as her separate property all real and 
personal property, her title to whieh, wnether vested or 
contingent, and whether in possession, reversion, or re- 
mainder, snail accrue after the commencement of this Act, 
including any wages, earnings, money, and property so 
gained or acquired by her as aforesaid. 

6. All deposits in any post office or other savings bank, 
or in any other bank, all annuities graiited ^ the Commis- 
sioners lor the Reduction of the National Debt or by any 
other person, and all sums forming part of the public stocks 
or funds, or of any other stocks or funds transierable in the 
books of the Governor and Company of the Bank of Eng- 
land, or of any other bank, which at the commencement of 
this Act are standing in the sole name of a married woman, 
and all shares, stock, debentures debenture stock, or other 
interests of or in any corporation, company, or public body, 
municipal, commercial, or otherwise, or of or in any 
industrial, provident, friendly, benent, building, or loan 
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society, which at the commencement of this Act are stand- 
ing in her name, shall be deemed, unless and until the 
contrary be shown, to be the separate property of such 
married woman ; and the fact that any such deposit, 
annuity, sum forming part of the public stocks or funds, 
or of any other stocks or funds transferable in the books of 
the Governor and Company of the Bank of England or of 
any other bank, share, stock, debenture, debenture stock, 
or other interest as aforesaid, is standing in the sole name 
of a married woman, shall be sufficient primd. facie evidence 
that she is beneficially entitled thereto for her separate use, 
so as to authorise and empower her to receive or transfer 
the same, and to receive the dividends, interest, and profits 
thereof, without the concurrence of her husband, and to 
indemnify the Postmaster General, the Commissioners for 
the Reduction of the National Debt, the Governor and 
Company of the Bank of England, the Governor and 
Company of the Bank of Ireland, and all directors, managers, 
and trustees of every such bank, corporation, company, 
public body, or society as aforesaid, in respect thereof. 

7. All sums forming part of the public stocks or funds, 
or of any other stocks or funds transferable in the books of 
the Bank of England or of any other bank, and all such 
deposits and annuities respectively as are mentioned in the 
last preceding section, and all shares, stock, debentures, 
debenture stock, and other interests of or in any such 
corporation, company, public body, or society as aforesaid, 
which after the commencement of this Act shall be allotted 
to or placed, registered, or transferred in or into or made 
to stand in tne sole name of any married woman shall be 
deemed, unless and until the contrary be shown, to be her 
separate property, in respect of which so far as any liability 
may be incident thereto her separate estate shall alone bo 
liable, whether the same shall be so expressed in the docu- 
ment whereby her title to the same is created or certified, 
or in the books or register wherein her title is entered or 
recorded, or not. 

Provided always, that nothing in this Act shall require 
or authorise any corporation or joint stock company to 
admit any married woman to be a holder of any shares or 
stock therein to which any liability may be incident, 
contrary to the provisions of any Act of Parliament, 
charter, byelaw, articles of association, or deed of settle- 
ment regulating such corporation or company. 

8. All the provisions herein-before contained as to 
deposits in any post office or other savings bank, or in any 
other bank, annuities granted by the Commissioners for the 
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Keduction of the National Debt or by any other person, 
sums forming part of the public stocks or funds, or of any 
other stocks or funds transferable in the books of the Bank 
of England or of any other bank, shares, stock, debentur&^, 
debenture stock, or other interests of or in any such 
corporation, company, public body, or society as aforesaid 
respectively, which at tne commencement of this Act shaU 
be standing in the sole name of a married woman, or which, 
after that time, shall be allotted to, or placed, registered, 
or transferred to or into, or made to stand in, the sme name 
of a married woman, shall respectively extend and apply, 
so far as relates to the estate, right, title, or interest of the 
married woman, to any of the particulars aforesaid which, 
at the commencement of this Act. or at any time after- 
wards, shall be standing in, or shall be allotted to, placed, 
registered, or transferred to or into, or made to stand in, 
the name of any married woman jointly with any persons 
or person other than her husband. 

9. It shall not be necessary for the husband of any 
married woman, in respect of her interest, to join in the 
transfer of any such annuity or deposit as aforesaid, or any 
sum forming part of the public stocks or funds, or of any 
other stocks or funds transferable as aforesaid, or any share, 
stock, debenture, debenture stock, or other benefit, ri^ht, 
claim, or other interest of or in any such corporation, 
company, public body, or society as aforesaid, whicn is now 
or shall at an^ time hereafter be standing in the sole name 
of any married woman» or in the joint names of such 
married woman and any other person or persons not being 
her husband. 

10. If any investment in any such deposit or annuity as 
aforesaid, or in any of the public stocks or funds, or in any 
other stocks or funds transferable as aforesaid, or in any 
share, stock, debenture, or debenture stock of any corpora- 
tion, company, or public body, municipal, commerci^ or 
otherwise, or in any share, debenture, benefit, right, or 
claim whatsoever in, to, or upon the funds of any industriaL 
provident, friendly, benefit, building, or loan society, shall 
nave been made by a married woman by means of moneys 
of her husband, without his consent, the Court may, upon 
an application under section seventeen of this Act, order 
such investment, and the dividends thereof, or any part 
thereof, to be transferred and paid respectively to the 
husband ; and nothing in this Act contained shall give 
validity as against creditors of the husband to any gift, by 
a husband to his wife, of any property, which, after such 
gift shall continue to be in the order and disposition op 
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reputed ownership of the husband, or to any deposit or 
other investment of moneys of the husband made by or in 
the name of his wife in fraud of his creditors ; but any 
moneys so deposited or invested may be followed as if this 
Act had not passed. 

11. A married woman may by virtue of the power of 
making contracts herein^before contained effect a policy 
upon her own life or the life of her husband for her separate 
use; and the same and all benefit thereof shall enure 
accordingly. 

A policy of assurance effected by any man on his own 
life, and expressed to be for the benefit of his wife, or of 
his children, or of his wife and children, or any -of them, or 
by any woman on her own life, and expressed to be for the 
benefit of her husband, or of her children, or of her husband 
and children, or any of them, shall create a trust in favour 
of the objects therein named, and the moneys payable under 
any such policy shall not, so long as any object of the trust 
remains unperformed, form part of the estate of the insured, 
or be subject to his or her debts : Provided, that if it shall 
be proved that the policy was effected and the premiums 
paid with intent to defraud the creditors of the insured, 
they shsdl be entitled to receive, out of the moneys payable 
under the policy, a sum equal to the premiums so paid. 
The insured may by the policy, or by any memorandum 
under his or her hand, appoint a trustee or trustees of the 
moneys payable under the policy, and from time to 
time appoint a new trustee or new trustees thereof, and may 
make provision for the appointment of a new trustee or new 
trustees thereof, and for the investment of the moneys pay- 
able under any such policy. In default of any such ap- 
E ointment of a trustee, such policy, immediately on its 
eing effected, shall vest in the insured and his or her legal 
personal representatives, in trust for the purposes aforesaid. 
If, at the tmie of the death of the insured, or at any time 
afterwards, there shall be no trustee, or it shall be expedient 
to appoint a new trustee or new trustees, a trustee or 
trustees or a new trustee 9r new trustees may be appointed 
by any Court having jurisdiction under the provisions of 
the Trustee Act, 1850, or the Acts amending and extending 
the same. The receipt of a trustee or trustees duly 
appointed, or, in default of any such appointment, or in 
default of notice to the insurance office, the receipt of the 
legal personal representative of the insured shall oe a dis- 
charge to the ojmce for the sum secured by the policy, or 
for the value thereof, in whole or in part. 

12. Every woman, whether married before or after this 
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Act, shall have in her own name against all persons whom- 
soever, including her husband, the same civil remedies, and 
also (subject, as regards her husband, to the proviso herein- 
after contained) the same remedies and redress by way of 
criminal proceedings, for the protection and security of her 
own separate property, as if such property belonged to her 
as a feme sole, but, except as aforesaid, no husband or wife 
shall be entitled to sue tne other for a tort. In any indict- 
ment or other proceeding under this section it shall be 
sufficient to allege such property to be her property ; and 
in any proceeding under this section a husband or wife shall 
be competent to give evidence against each other, any 
statute or rule of law to the contrary notwithstanding : 
Provided always, that no criminal proceeding shall be taken 
by any wife against her husband by virtue of this Act 
while they are living together, as to or concerning any 
property claimed by her, nor while they are Uving apart, as 
to or concerning any act done by the husband while they 
were living together, concerning property claimed by the 
wife, unless such property shdl have been wrongfuUy 
taken by the husband when leaving or deserting, or about 
to leave or desert, his wife, 

13. A woman after her marriage shall continue to be 
liable in respect and to the extent of her separate property 
for all debts contracted, and all contracts entered into or 
wrongs committed by her before her marriage, including 
any sums for which she may be liable as a contributory, 
either before or after she has been placed on the list oi 
contributories, under and by virtue of the Acts relating to 
joint stock companies j and she may be sued for any sudi 
debt and for any liability in damages or otherwise under 
any such contract, or in respect of any such wrong ; and all 
sums recovered against her in respect thereof, or for any 
costs relating thereto, shall be payable out of her separate 
property ; and, as between her and her husband, unless 
there be any contract between them to the contrary, her 
separate property shall be deemed to be primarily liable for 
all such debts, contracts, or wrongs, and for all damages or 
costs recovered in respect thereof : Provided always, that 
nothing in this Act snail operate to increase or diminish 
the liability of any woman married before the commence- 
ment of this Act for any such debt, contract, or wrong, as 
aforesaid, except as to any separate property to which she 
may become entitled by virtue of this Act, and to which 
she would not have been entitled for her separate use under 
the Acts hereby repealed or otherwise, if this Act had not 
passed. 
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14. A husband shall be liable for the debts of his wife 
contracted, and for all contracts entered into and wrongs 
committed by her, before marriage, including any liabilities 
to which she may be so subject under the Acts relating to 
joint stock companies as aforesaid, to the extent of all 

Property whatsoever belonging to his wife which he shall 
ave acquired or become entitled to from or through his 
wife, after deducting therefrom any payments made by 
him, and any sums for which judgment may have been 
bond fide recovered against him m any proceeding at law, 
in respect of any such debts, contracts, or wrongs for or in 
respect of which his wife was liable before her marriage as 
aforesaid j but he shall not be liable for the same any further 
or otherwise ; and any court in which a husband shall be 
sued for any such debt shall have power to direct any 
inquiry or proceedings which it may think proper for the 
purpose of ascertaining the nature, amount, or value of such 
property : Provided always, that nothing in this Act con- 
tained shall operate to increase or dimmish the liability of 
any husband married before the commencement of this Act 
for or in respect of any such debt or other liability of his 
wife as aforesaid. 

15. A husband and wife may be jointly sued in respect 
of any such debt or other liability (whether by contract or 
for any wrong) contracted or incurred by the wife before 
marriage as aforesaid, if the plaintiff in the action shall 
seek to establish his claim, either wholly or in part, against 
both of them ; and if in any such action, or in any action 
brought in respect of any such debt or liability against the 
husband alone, it is not found that the husband is liable 
in respect of any property of the wife so acquired by him 
or to which he shall have become so entitled as aforesaid, he 
shall have judgment for his costs of defence, whatever may 
be the result of the action against the wife if jointly sued 
with him ; and in any such action against husband and wife 
jointly, if it appears that the husband is liable for the debt 
or damages recovered, or any part thereof, the judgment 
to the extent of the amount for which the husband is liable 
shall be a joint judgment against the husband personally 
and against the wife as to her separate property ; and as to 
the residue, if any, of such debt and damages, the judgment 
shall be a separate judgment against the wife as to her 
separate property only. 

16. A wife domg any act with respect to any property of 
her husband, which, if done by the husband with respect to 
property of the wife, would make the husband liable to 
criminal proceedings by the wife under this Act, shall in like 
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manner be liable to criminal proceedings by her husband. 
17, In any question between husband and wife as to the 
title to or possession of property, either party, or any sudi 
bank, corporation, company, public body, or society as 
aforesaid in whose books any stocks, funds, or shares of 
either party are standing, may apply by summons or other- 
wise in a summary way to any judge of the High Court of 
■ Justice in England or m Ireland, according as such property 
is in England or Ireland, or (at the option of the applicant 
irrespectively of the value of the property in dispute) in 
England to the judge of the county court of the district, or 
in Ireland to the chairman of the civil bill court of the 
division in which either party resides, and the judge of the 
High Court of Justice or of the county court, or tne chair- 
man of the civil bill court (as the case may be) may make 
such order with respect to the property in dispute, and as 
to the costs of and consequent on the application as he 
thinks fit, or may direct such application to stand over from 
time to time, and any inquiry touching the matters in 
question to be made in such manner as he shall think fit : 
Provided always, that any order of a judge of the High 
Court of Justice to be made under the provisions of tms 
section shall be subject to appeal in the same way as an 
order made by the same judge in a suit pending or on an 
equitable plaint in the said court would be ; and any order 
of a county or civil bill court under the provisions of this 
section shall be subject to appeal in the same way as any 
other order made by the same court would be, and aU 
proceedings in a county court or civil bill court under this 
section in which, by reason of the value of the property in 
dispute, such court would not have had iurisdiction if this 
Act or the Married Women's Property Act, 1870, had not 
passed, may, at the option of the defendant or respondent 
to such proceeding, be removed as of right into the High 
Court of Justice in England or Ireland (as the case may 
be), by writ of certiorari or otherwise as may be prescribed 
by any rule of such High Court ; but any order made or 
act done in the course of such proceedings prior to such 
removal shall be valid, unless order shall be made to the 
contrary by such High Court : Rrovided also, that the 
judge of the High Court of Justice or of the county court, 
or the chairman of the ci^ bill court, if either party so 
require, may hear any such application in his private room ; 
Provided also, that any such bank, corporation, company, 
public body, or society as aforesaid, shall, in the matter of 
any such application for the purposes of costs or otherwise, 
be treated as a stakeholder only. 
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18. A married woman who is an executrix or administra- 
trix alone or jointly with any other person or persons of the 
estate of any deceased person, or a trustee alone or jointly 
as aforesaid of property subject to any trust, may sue or 
be sued, and may transfer or join in transferring any such 
annuity or deposit as aforesaid, or any sum forming part of 
the public stocks or funds, or of any other stocks or funds 
transferable as aforesaid, or any share, stock, debenture, 
debenture stock, or other benefit, right, claim, or other 
interest of or in any such corporation, company, public body, 
or society in that character, without her husband, as if she 
were a feme sole. 

19. Nothing in this Act contained shall interfere with 
or affect any settlement or agreement for a settlement 
made or to be made, whether before or after marriage^ 
respecting the property of any married woman, or shall 
interfere with or render inoperative any restriction against 
anticipation at present attached or to be hereafter attached 
to the enjoyment of any property or income by a woman 
under any settlement, agreement for a settlement, will, 
or other instrument ; but no restriction against anticipation 
contained in any settlement or agreement for settlement of 
a woman's own property to be made or entered into by 
herself shall have any validity against debts contracted by 
her before marriage, and no settlement or agreement for a 
settlement shall have any greater force or validity against 
creditors of such woman than a like settlement or agree- 
ment for a settlement made or entered into by a man 
would have against his creditors. 

20. Where in England the husband of any woman 
having separate property becomes chargeable to any union 
or pansh, the justices having juriusdiction in such union or 
parish may, in petty sessions assembled, upon application of 
the guardians of the poor, issue a summons against the 
wife, and make and enforce such order against her for the 
maintenance of her husband out of such separate property 
as by the thirty-third section of the Poor Law Amendment 
Act. 1868, they may now make and enforce against a 
husoand for the maintenance of his wife if she become 
chargeable to any union or parish. Where in Ireland 
relief is ^ven under the provisions of the Acts relating 
to the rehef of the destitute poor to the husband of any 
woman having separate property, the cost price of such 
relief is hereby declared to be a loan from the guardians of 
the union in which the same shall be given, and shall be 
recoverable from such woman as if she were a feme sole by 
the same actions and proceedings as money lent 
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21. A married woman having separate property shall be 
sulxject to all such liability for the maintenance of her 
children and grandchildren as the husband is now by law 
subject to for the maintenance of her children and grand- 
children : Provided always that nothing in this Act shall 
relieve her husband from any liability im^josed upon him 
by law to maintain her children or grandchildren. 

22. The Married Women's Property Act, 1870, and the 
Married Women's Property Act, 1870, Amendment Act, 1874^ 
are hereby repealed : Provided that such repeal shall not 
affect any act done or right acquired while either of such 
Acts was in force, or any right or liability of ^ny husband 
or wife, married before the commencement of this Act, to 
sue or be sued under the provisions of the said repealed 
Acts or either of them, for or in respect of any debt, contract, 
wrongj or other matter or thing whatsoever, for or in respect 
of which any such right or liability shall have accrued to 
or against such husband or wife before the commencement 
of this Act. 

23. For the purposes of this Act the legal personal 
representative of any married woman shall in respect of 
her separate estate have the same rights and liabilities and 
be subject to the same jurisdiction as she would be if she 
were hving. 

24. The word "contract" in this Act shall include the 
acceptance of any trust, or of the office of executrix or 
adnunistratrix, and the provisions of this Act as to liabilities 
of married women shall extend to all UabiHties by reason 
of any breach of trust or devastavit committed by any 
married woman being a trustee or executrix or adminis- 
tratrix either before or after her marriage, and her husband 
shall not be subject to such liabilities unless he has acted 
or intermeddled in the trust or administration. The word 
** property " in this Act includes a thing in action. 

25. The date of the commencement of this Act shall be 
the first of January, one thousand eight hundred and 
eighty-three. 

26. This Act shall not extend to Scotland. 

27. This Act may be cited as the Married Women's 
Property Act, 1882. 
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An Act to Amend the Law by Making Better Pboyision 
FOB the Widows op Certain Intestates in the Distri- 
bution OF SUCH Intestates* Property. 

[26th July 1890.] 

1. Intestates estate not exceeding j£500 to belong to vddow 
vfhere no issue, 

2. IrUestatf^s estate exceeding £500, tvidow to have a 
charge/or £500. 

3. How charge to he borne as between realty and personalty. 

4. Above provision to be in addition to share o/residtie, 

5. How realty to be valued. [Succession Duties Act, 1853.] 

6. How personalty to be valvM, 

7. Short title. 

8. Extent of Act, 

BE it enacted by the Queen's most Excellent Majestv, 
bv and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons^ in this present 
Parliament assembled, and by the authonty of the same, as 
follows : 

1. The real and personal estates of every man who shall 
die intestate after the first day of September one thousand 
eight hundred and ninety leaving a widow but no issue 
shall, in all cases where the net value of such real and 

Eersonal estates shall not exceed five hundred pounds, 
elongto his widow absolutely and exclusively. 

2. Where the net value of the real and personal estates 
in the preceding section mentioned shall exceed the sum of 
five hundred pounds the widow of such intestate shall be 
entitled to five hundred pounds part thereof absolutely and 
exclusively, and shall have a charge upon the whole of such 
real and personal estates for such five hundred pounds, 
with interest thereon from the date of the death of the 
intestate at four per cent, per annum until payment. 

3. As between the real and personal representatives of 
such intestate, such charge shall be borne and paid in 
proportion to the values of the real and personal estates 
respectively. 

4. The provision for the widow intended to be made by 
this Act shall be in addition and without prejudice to her 
interest and share in the residue of the real and personal 
estates of such intestate remaining after payment of thj^ 
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order as it may tliiiik fit to secure that tlie ddldbelmiiight 
up in tlie rdigum in which the parent has a ksal li^it to 
require that the child should be brong^ up. r^othing in 
this act contained shall interf oe with or affect the power €l 
the Court to ccHisult the wishes ai the child in considering 
what order ou^it to be made, or dimimftli the li^t which 
any child now possesses to the exercise oi its own free 
choice. 

6. Dejinitions of ^parent " and "permm.* For ihe pur- 
poses of this act the expression '' parent " of a child includes 
any person at law liable to wn^ntitin such child or entitled 
to his custody, and ** person " includes any school or insti- 
^utioiL 

6. (-S'AoTt tiOc) 
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The Makried Women's Property Act, 1893. 

[66 and 57 Vict. chap» 63.] 

Passed 5th December, 1893. 

Be it enacted, etc. 

1. Effect of contracts by married women. Every contract 
hereafter entered into by a married woman, otherwise than 
as an agent, 

(a) shall be deemed to be a contract entered into by her 
with respect to and to bind her separate property 
whether she is or is not in fact possessed of or en- 
titled to any separate property at the time when she 
entered into such contract ; 
(fi) shall bind all separate property which she may at that 
time or thereafter be possessed of or entitled to, and 
(c) shall also be enforceable by process of law against all 
property which she may thereafter while discount be 
possessed of or entitled to j 
provided that nothing in this section contained shall render 
available to satisfy any liability or obligation arising out of 
such contract, any separate property which at that time or 
thereafter she is restrained from anticipating. 

2. Costs mxiy he ordered to he 'paid out of the property 
mlo^ct to restraint or anticipation. In any action or pro- 
ceeding now or hereafter instituted by a woman or by a 
next friend on her behalf, the court before which such action 
or proceeding is pending shall have jurisdiction by judgment 
or order from time to time to order payment of the costs of 
the opposite party out of property which is subject to a 
restraint on anticipation, and may enforce such payment by 
the appointment of a receiver and the sale of 'the property 
or otherwise as may be just. 

3. Will of married woman. Section 24 of the Wills Act, 
1837, shall apply to the wiU of a married woman made 
during coverture, whether she is or is not possessed of or 
entitled to any separate property at the time of making it, 
and such will shall not require to be re-executed or repub- 
lished after the death of her husband. 

4. Repeal. Subsections (3) and (4) of section (1) of the 
Married Women's Property Act, 1882, are hereby repealed. 

5. Short title* 

6. Extent. This Act shall not apply to Scotland. 
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The Roman numerals sixind for the chapters^ and the 
Arabic numerals stand for the sections of the chapters. ^ The 
letter " h." stands for ** htisband " and the letter 
''wife.'' 



« w* for 
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Abduction of w., w. a witness on charge of, XIV, 12 

Absence of respondent, judicial separation obtained in, XTX, 7 

Acknowledgment of deed by w., IV, 12; XI, 17, 22 

of deed by w., under MaJins's Act, m, 14 
deed requiring, not to be executed by attorney, X, 5 
of separation deed, when required, XV, 13 
Action for breach of promise of marriage, I, 5 
Administration of w. s estate, h.'s right to, XVII, 2, 7 

, , , , where she dies j iidiciaUy separated, XVII, 7 

„ of estate of deceased h,, XVin, 3 

Administratriz, w.'s liability as, VIII, 17 

„ h.'s liability where w. is, VTEI, 17 

Advowson belonging to w., IV, 3 
Adulterous w., settlement of property of, on h. and children, 

XIX, 26 
Adultery, action for damages for, abolished, XIX, 27 

petition to Divorce Court for damages for, XTX, 27 
of w. a ground for divorce, XIX, 11 

h. not alone a ground for divorce, XIX, 11 
with bigamy, meaning oi.^ XIX, 11 
an answer to suit for restitution, XV, 1 
after separation deed does not make it void, XV, 11 
of w. uncondoned a bar to magistrate's order for 
maintenance of custody of children, XTX, 9, 10 
„ discharge of older on proof of, XIX, 9, 10 
„ uncondoned a bar to order for separation by 
magistrate, XVT, 10 
neither h. nor w. to be asked as to, XTV, 9 
proof of, XIX, 12 
Agreement for marriage settlement, see Settlement 

>» I) M form of, XI, 6, 7 

Alimonial provision for divorced w., XIX, 23, 24 
Alimony on judicial separation, XIX, 6 

payment of, exempts h. from liability, XIX, 6 
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Alimony pending suit, w. in general entitled to, XIX, 19, 20 
permanent, XIX, 19, 20 

* „ sometimes refused, XIX, 22 
not decreed when h. bankrupt, XIX, 25 
on desertion, magistrates may grant, XIX, 9 

, , magistrate cannot order in favour of guilty 

w., XIX, 9 

,, magistrate's order for, discharged on adultery of w., 
XIX, 9 
Anticipation, restraint upon, what is, Vin, 18 

,, see Eestraint. 

Appeal from Divorce Court, XIX, 34 

,, to Divorce Court from magistrate's order under Matri- 
monial Causes Act, 1878, XVI, 10 
Appearance in Divorce Court under protest, XIX, 4 
Appointment, power of, VI, 1, 2 ; VIII, 2, 8 ; XVII, 2 
Assault by h. on w., separation on conviction for, XVI, 10; 
XIX, 10 
,, see Crime, Tort. 
Authority of h. to w., either expressed or implied, XIII, 1 
„ „ either general or limited, XHI, 3 

,, express, of h. to w. to contract, XII, 3 
„ implied, of h. to w. to contract, XII, 4, 5 
Attorney, w. may appoint to execute deed, or to act, X, 5 
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Bankrupt, w., separate trader, can be made, VIII, 2 

,, w., non- trader cannot be made, IX, 5 
Banlo-uptcy of h., postponement of w. on, to other creditort, 

VIII, 7 
„ w. can prove on, for loan before marriage, VTII, 7 
w. separate trader subject to law of, VIU, 2 
w. having general power of appointment, VIII, 9 
of h. after decree of alimony, XIX, 25 
Banns in false name, II, 5 

,, see Marriage 

Beiielice, w.'s next presentation to, IV, 6, 7 ; Xvill, 7 
" Beneficial owner," meaning of, XI, 12 
Bigamy, evidence of h. and w. in indictment for, XIV, 12 
,, with adultery, meaning of, XIX, 11 
,, ,, ground for divorce, XIX, 11 

Bills and notes belonging to w. at marriage, HE, 1 
Borough English, custom of, IV, 13 
Breach of promise to marry, action only remedy for, I, 5 
,, ,, ,, damages in action for, I, 5 

,, ,, „ evidence in action for, I, 6 

,, ,, „ corroboration of plaintiff, in action 

for, I, 6 
„ ,, „ what wiU be an excuse for, I, 7 

defences in action for, I, 7 
misfortune no excuse for, 1, 8 
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Breach of promise to marry, action for, by infant, 1, 10 

„ „ ,, seduction, when, an aggravation 

of, I, 11 
Burial of w., XVII, 12 
„ h, XVIII, 14 

*• Cestui que trust," meaning of, XI, 2 
Ohancellor, see Minor 
Chattels of wife. III, 8, 9, 15 

,, „ in hand of third parties. III, 15 

'* Chattels real," meaning of, IV, 2 
Chattels real, of w., h.'s right to sell, IV, 1 

„ w.'s reversion in, h.*s right to sell, IV, 8 

,, of w., survive to her on widowhood, XVTH, 7 

Children, duty of parents to maintain, VIII, 17 ; XX, 18 
of w., duty of h. to maintain, XII, 1 
ille^timate of w., duty of h. to maintain, XII, 1; 
XX, 1, 16 
„ order as to, on failure of suit for restitution, XV, 4 
,, custody of, on voluntary separation, XV, 10 
„ „ magistrate's order for, XVI, 10 ; XIX, 10 

„ ,, not to be given to adulterous w., XVI, 

10; XIX, 10 
„ ,, order for, discharged on w.'s subsequent 

adultery, XVI, 10 ; XIX, 10 
„ Divorce Court may declare parent unfit for custody 

of, XIX, 26 ; XX, 10 
„ custody, maintenance, and education of, XIX, 31 ; 

XX, 33 
„ custody of, equality of parents as to, XX, 12 
„ presumed legitimacy of, XX, 1 

parental guardianship of, XX, 3, 33 
guardianship of, on death of both ^rents, XX, 4 
father may appoint guardian of, XX, 5 
made wards of Court, XX, 4 
„ mother may appoint guardian of, XX, 6 
,, separation deed may give mother custody of, XX, 8 
„ under 16, custody of, Court may order, on application 
of mother, Xa, 8 
custody of, on voluntary separatioiL XV, 10 
Court may give mother access to, XX, 8 
mother may apply to County Court for, XX, 11 
penalty on allowing, to beg, XX, 14 

,, allowing to p^orm at night in street or 
inn, XX, 14 
illtreating or neglecting, XX, 14 
under 10, not to perform in public, XX, 14 
custody of, when guardian, etc, charged with injuring, 
XX, 14, 33 
y, illegitimate, guardianship of, ^^^ 16 
„ father has primd facie right to, XX, 20 
,, religious education of, is controlled by father, XX, 19 
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Children, mother living in adultery, refused custo^ of, XX, 20 
„ Divorce Court may make order for custody of, XX, 21 
,, custody of, refused to both parents, XX, 23 
,, adulterous mother refused access to, XX, 23 
„ Divorce Court may appoint property for benefit of, 

XX, 22 
,, property of, in possession of parent, XX, 24 
„ allowance to poor parents out of fortune of, XX, 18 
,, removed from father, maintenance of, XX, 18, 33 
„ provision to mother for maintenance of, in addition to 

alimony, XX, 28 
„ convicted of felony, Court may appoint guardian for, 

XX, 23, 25 
„ ma^ be agents of parent to contract, XX, 28 
Choses in action, what are, in, 7, 9 

, , right of h. to w.'s, HE, 9 

,, assignment of, HL, 9 — 16 

„ equity to settlement out of, Y, 2 

„ given to w. as separate property by Married 

Women's Property Act, 1882, Vm, 20 
,, and in reversion of deceased w., XVII, 5 

„ „ „ of w., survive on widowhood, 

XVIII, 8 
Coercion by h. a ground for acquitting w., XIV, 1, 2 

„ presumption of, firom h.'s presence, rebuttable, XTV, 4 
„ by h., question for jury, XlV, 6 
Cohabitation, resumption of, annuls protection order, XVI, 3 
„ ,, annuls judicial separation, XIII, 13 

,, „ annuls deed of separation, XV, 6 

Collusion, meaning o^ XIX, 14 
Condonation, meaning of, XIX, 14 

„ of adultery, meaning of, XVT, 9 
„ implied condition annexed to, XlV, 14 
,, express condition annexed to, XIV, 14 
„ applies to all offences, XIX, 14 
„ a bar to divorce and judicial separation, XIX, 14 
„ not a bar to damages against adulterer, XIX, 14 
Connivance, meaning of, XIX, 14 

,, deed of separatloQ net proof of, XIX, 14 
,, at one adultery is conmvance at all, XIX, 14 
Conspiracy cannot be between h. and w., XTV, 2 
" Contract " to include acceptance of of&ce of trustee, executrix, 
etc,, vm, 17 

Contract, see Authority, liability 

,, w.'s power to, little enlarged, Vlll, 1 ; IX, 3 
Contracts to marj^ not specifically enforced, I, 5, 14 
„ in writing to marry, I, 13, 14 
„ marriage-brokage, I, 15, 16 
„ to bring about a marriage, 1, 15, 16 
„ of w. bind separate property, VIII, 2, 3; IX, 5; 
Xn, 24 ; XVIII, 13 
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ContractSi w.'s property liable on, unless made as agent, Vlll, 3 ; 

IX, 5 ; XVn, 8 
Contracts, w. may sue on, without separate property, YTTT, 2 
„ w. may be sued on, alone, Vlll, 2 
,, of w. with h. IX, 1 
,, ante-nuptial, w.'s liability for, Vin, 14 
„ „ of w., how farh. liable for, VIII, 3, 14; 

XII,2 
, , , , of w., joint action against h. and w., for, 

vin, 14 ; xn, 2 

of w. after marriage, Xll, 3 

when judicially separated, XIX, 6 
who has protection order, XVI, 1—4 
„ „ ,, order from magistrates for separation or 

maintenance, XVI, 7, 8 
,, infant's power to make, XX, 31 
.Contributory, h. how far exempt from w.'s debt as, Vm, 14 
Co-respondent, a party to h.'s suit for divorce, XIX, 11 
„ defences by, XIX, 16 

„ dismissal of at close of petitioner's case, XIX, 18 

„ damages against in defaiut of appearance, XIX, 27 

„ dunages &om, must be assessed by jury, XIX, 27 

,, ,, may be settled on w. and children, 

XIX, 27 
County Court, mother may apply to, for custody of children, XX, 11 

„ infant may sue for wages in, XX, 32 

County Courts Act, 1888, XX, 32 

** Course of dealing," as affecting h.'s liability, XH, 6, 7 
Courtesy, meaning of, III, 2 

„ in copyhold lands, IV, 10 

„ w.'s power to bar, by disposing of the land, IV, 11 ; 

XVn, 13 
„ tenant by the, powers of, to grant leases, lY, 12 
, , in w.'s unsettled lands unaffected by Married Women's 
Property Act. 1882, XI, 17, 18 

Cousins, marriage of, n, 4 

Creditors, h.'s g&t to w. in fraud of, VHI, 7 

what settlements are good against, Vlll, 18 ; XI, 23 
when restraint on anticipation is valid against, Vm, 18 
difftculties of, in maUng w.'s pro^^erty liable, IX, 3 
w. more protected against than smgle woman, IX, 3 
of intestate w. have claim on separate -property, XVTI, 8 
, , have claim on administrator's assets, XYI 1, 8 
Criml con., action for abolished, XIX, 27 
Crime committed by w. in presence of h., XIY, 1, 2 

„ „ in absence of h,, XIY, 3 

Cruelty, what is, XIX, 5 

,, an answer to petition for restitution, XY, 1 
„ coupled with adultery ground for divorce, XIX, 11 
Custody, see Children 



INDEX. 245 

Damages for breach of promise to marry, I, 8 

„ recoverable by h. for injury to w., VIII, 2 

„ for death caused by wrongfulact, XVII, 14 ; XVIII, 15 

Damages for adultery only obtainable in Divorce Court, XIX, 27 
,, ,, Court may order application of, XIX, 27 

„ „ must be foimd by jury, XIX, 27 

„ „ condonation no defence to, XIX, 27 

„ see Breach of promise of marriage. 

Daughters, descent of land to several, III, 5 

Death of h. or w. caused by wrongful act, damages for, 

xvn, 14 ; X vin, 15 

Debt due to w., h. releasing, in, 17 
of w. to h., VIII, 2 
due to w. from bankrupt h., VIII, 7 

„ from bankrupt h.'s firm, VIII, 7 
„ secured by h.'s mortgage, VIII, 7 
due to widow from h.'s insolvent estate, VIII, 7 
of h. to w., before marriage, VIII, 7 
Debtors Act, 1869, s. 5., IX, 5 ; XVIII, 12, 13 
Declaration of trust by h. in favour of w., Ill, 8 
Degrees, prohibited, of consanguinity and ajBaiiity, n, 4 
Descent of lands of inheritance, XI, 17 ; XVII, 3 
Desertion, what is, XIX, 5 

an answer to suit for restitution, XV, 1 
disobedience to decree of restitution equivalent to, 
XV, 3 

„ for two years, ground for judicial separation, XIX, 5 
„ for less than two years, an answer to suit for divorce, 

XIX, 16 
„ restitution of conjugal rights in case of, XV, 1 
„ protection order in case of, XVI, 1 
,, date o^ to appear in protection order, XVI, 6 
„ magistrate's order for maintenance in case of, XVI, 
9 ; XIX, 9 
Devastavit by w. (see Trust) VIII, 17 
Dissolution of marriage, how effected, XVII, 1 

,, „ see Divorce. 

Distribalion of personalty, on intestacy, m, 6 

„ on intestacy of h., XVIII, 3 

Divorce, XIX 

,, former jurisdiction in, XIX, 1 

„ a mensd et thoro and a vinculo, XIX, 1 

„ how obtained, XIX, 11 

„ grounds of, XIX, 11 

„ what conduct wUl debar petitioner from obtaining, 

XIX, 13 
„ absolute defences to, XIX, 15 
„ adultery of petitioner for, XIX, 15 
„ discretionary defences to, XIX, 15 

condonation of adultery ^petitioner for, XIX, 15 
delay in proceeding for. 
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Divorce, desertion by petitioner for, XIX, 15 
cruelty by petitioner f<», XIX, 15 
defences of co-respondent to, XIX, 16 
alimonial provision on, XIX, 23, 24 
alteration of settlements on, XIX, 26 
judicial separation decree instead of, XIX, 27 
relief granted on proving certain defences to, XIX, 22 
custody, ete., of children on, XIX, 30 
intervention of Queen's Proctor in, XIX, 32 
decree nisi in, XIX, 33 

,, shewing cause against, XIX, 33 

decree absolute in, XIX, 33, 34 
Divorce Court, jurisdiction of, XV, 1 ; XIX, 23 

„ decrees restitution of conjugal rights, XV, 1 

,, may grant protection order, XVI, 3 

„ appealto,frommagistratesorderunderMatrinionial 

Causes Act, 1878, XVI, 10 
„ has power to remodel settlements, XI, 25 ; XIX, 26 

y, may deprive parent for ever of custody of children, 

XIX, 26 ; XIX, 10 

,, oourse of proceedings in, XIX, 30 

evidence of h. and w. in, XIX, 30 
may order as to custody, ete., of children, XX, 21 
appeal from, XIX, 34 
powers of as to property for benefit of children, 

XX, 22 

Divorced persons, when, may marry again, XIX, 34 
Domidl, meaning of, XIX, 3 

„ in relation to suits lor nullity, II, 8 

„ „ „ for restitution, XV, 1 

„ of h, w. must seek matrimonial remedy in, XV, 1; 
XIX, 3 

„ w. follows h.'s, X, 1 

„ in relation to divorce, s^aration and restitution, XIX, 3 
Dower, nature of, and widow's nght to. III, 2 ; IV, 9 ; XVIII, 9 
widow's power to grant leases of lands in, IV, 9 
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Ecclesiastical Courts, former jurisdiction of, in Divorce, XIX, 1 
Education, see Custody, Maintenance 
Engagement to mairy, conditions to validity of, I, 2 

„ when, to be fulfilled, I, 4 

„ not specifically enforceable, I, 5, 14 

„ long, I, 9 

,, abandonment of, I, 9 

„ ended by consent, 1, 12 

Entail, law of, XI, 8 
" Equitable owner," meaning of, XI, 11 
Equity to a settlement, IV, 4; V, 2 
Evidence in action for breach of promise, I, 6 

„ of k. and w. under sec. 17 of Married Women's 
Piwperty Act, 1882, Vin, 13 ; XIV, 14 
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Evidence of h. and w. in civil actions, XIY, 9 

I, of communications from one to the other during 

marriage, XIV, 9 
„ of marriage on indictment of h. and w., XIY, 5 
„ of h. and of w. not admissible against the other in 

criminal proceedings in general, XIY, 10 
„ of dying declarations of n. or of w. admissible on 

charge of murder, XIV, 11 
„ of h. and wife on charge of bigamy, XIY, 12 
,, of w. on charge of forcibly abducting her, XTY, 12 
„ of h. and w. in indictments for enforcing civil right 

only, XIV, 14 
„ ^ „ in Divorce Court, XIX, 30 

Executrix, w.'s liability as, VIII, 17 

Executor or administrator of w., rights and liabilities of, Vin, 
15 ; XVn, 10 

Fee-simple, what is an estate in, IV, 2 

Fee-tail, what is an estate in, IV, 2 

Felony, child convicted of. Court may appoint guardian to, 

XX, 25 
Felony, see Crime. 

"Foreigner," meaning of, in Divorce Court, XV, 1 
Foreigners, marriage in England between, XIX., 3 
Fraud, marriage brought about by, I, 7 
„ by w. on marital rights, V, 1 
„ ,, acting as agent for h., XIII, 6 
,, separation deed procured by, XV, 11 
Freehold, meaning of, IV, 2, 9 

„ w.'s unsettled, conveyance of, XI, 17, 18 
„ w.'s unsettled, of inheritance, descent of, XI, 17 
„ w.'s separate property, her conveyance of, XI, 18 
„ of inheritance of intestate w., XVn, 3 

Gavelkind, custom of, III, 5 ; IV, 9, 13 

„ dower in lands subject to, IV, 9 

Gift to parent and his children, effect of, VIII, 12 

„ to w. by stranger, VIII, 1 ; XVm, 4 

„ wedding, to w., XVin, 4 
Guardian's consent to marriage of minor, 1, 1 
Guardian unable or unwilling to consent to marriage of minor, 

* 

„ in socage, XX, 4, 5 

,, by custom, XX, 4, 5 

„ appointed by ChanceUor, XX, 4 

,, testamentary, XX, 5, 6 

„ father may appoint, by deed or will, XX, 5 

„ mother may appoint, by deed or will, XX, 6 

„ mother is, on death of father, XX, 6 

„ authority of, XX, 7, 13 

n 9f where several appointed, XX, 13 
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Guardian cannot delegate his office, XX, 13 
„ Court has control over, XX, 12, 33 
„ appointed under Guardianship of Infants Act, remov- 
able by Court, XX, 9 
tt appointed for child convicted of felony, XX, 25 
,, cid litem, to infant, XX, 32 
Guardianship, benefit conferred on condition of, XX, 15 
,, of illegitimate children, XX, 16 

** Holding out " of w. by h. as his agent, Vn, 5, 6 ; XIU, 2 
Housekeeping, contracts by w., in course of, XII, 5 
Husband and w, unity of, III, 1 ; IX, 1 

, , rights of, in w/s property affected by Maixied Women's 
Property Act, 1882, HI. 3 
right of, to w.*s personalty in possession, HI, 8 
releasing debt due to wife, HE, 17 
rights of, in w.'s lands, how far aboli shed , lY, 13 
may claim damages for injury to w., VIII, 2 
may sue w., VIII, 2 

intestacy of, Vin, 7 

gift by, to w., in fraud of creditors, VUJL 10 
buying property with w.'s money, Vm, 10 
„ may convey choses in action and freeholds to w., 

VIII, 11 
,, disputes between, and w., as to property, V lll> 13, 15 
„ when, liable for w.'s breaches of trust, Vlil, 17 
„ liable for post-nuptial torts by w., IX, 2. 
„ powers of, to lease unsettled estates of w., X, 3 
„ liability of, by virtue of marriage, XH 
,, ratification of w.'s contract by, 31II, 3. 
„ sole judge of style of living, XII, 7 
„ exempt from liability by paying sufficient allowance, 

XII, 16 
„ exempt from liability on paying alimony, XII, 16 

maintenance ordered 

by magistrate, XII, 16 ; XVI, 9, 10 

„ „ ,, when separation order^ by 

magistrate, XII, 16 ; XVI, 10 
,, „ „ where w. obtains protection order, 

XII, 16 ; XVI, 4 
,, ,, „ where wife separate and main- 

tained from other sources, XII, 21 
„ liability of, returns on resumption of cohabitation, 

XII, 18 
,, liable where w., separated by consent, is without 
means, XII, 15 
making w. his agent, XIII, 1 — 6 
liable where he drives w. away by misconduct, XII, 19 
when, liable for necessaries suppUed to w., XII, 21 
„ liability of, where he deserts his w., XII, 21 
„ ,, for wife's breaches of trust before 1883, 

XII, 26 



ft »• »» >> 



II 
II 



INDEX. 249 

Husband, liability of, forw. as trustee, executrix, or administra- 
trix, Vni, 13, 14 ; XIII, 7 
„ as "legal personal representative" of w., 

VIII, 14 ; XVII, 9 
„ when intermeddling in w.'s separate trade, 

XIIJ, 9, 10 
,, for simple torts committed by w. after 

marriage, XIII, 12 
sued jointly with w. for her torts, XIII, 12 
jointly indicted with w., XIV, 1 — 7 
may justify homicide in defence of w., XIV, 8 
rights and liabilities of, on death of w., XVII 
liable as w.'s administrator to the extent of assets, 

XVII, 9 
bound to bury deceased w., XVII, 12 
courtesy of, in separate estate may be barred by w., 

XVII, 13 
will of, VI, 1, 2 ; XVni, 2 
dying intestate, and without issue, rights of w. on, 

XVIII, 1 ; Appendix 
intestacy of, distribution of personal estate on, VIII, 

7 ; XVIII, 13 

„ descent of realty on, VIII, 7 ; XVIII, 3 

not individually liable on contracts of, or torts by 

deceased w., XVIII, 9 
bankruptcy of, after decree of alimony, XIX, 25 
see Trustee 

Illegitimacy when presumed, XIX, 10 ; XX, 1 
Illegitimate children of w., h. bound to maintain, XX, 16 

,, ,, guardianship of, XX, 16 

Incest, meaning of, as ground for divorce, XIX, 11 
Infant, Ward of CJourt, marriage of, XX, 17 

„ orphan, marriage of. Chancellor's consent to, XX 13 

„ marriage settlement by, with leave of Court, XX, 26 

„ contracts by, XX, 28, 31 

,, not liable for money borrowed, XX, 30 

„ ratification by on 21 ; no action on, XX, 29, 30 

,, promise of, to marry, I, 3 ; XX, 30 

,, may acquire and hold property, XX, 31 

„ may convey land in gavelkind, XX, 31 

„ may sue and be sued, XX, 32 

„ * * Next friend " of, XX, 32 

„ guardian ad litem of, XX, 32 

,, See Children, Minor 
Infants Custody Act, 1873, XV, 7, 10 ; XX, 8 

„ ReHef Act, 1874, I, 3 ; XX, 30 

„ Settlement Act, XX, 26^ 
Injury to w., h. may sue for, Vlll, 2 
Insolvency of deceased's h.'s estate, VIII, 7 
„ see Bankruptcy 
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Insurance by h. for benefit of w. andchildmi, Vlll, 12 
,, by w. for benefit of h. and children, VIII, 12 
Intervention of Queen's Proctor in suits for divorce and nullity, 

XIX, 32 
Intestacy, distribution of personalty on, III, 6 ; XVllI, 13 
„ whole or partial of w., XVII, 2 — 6 
„ of h. dying without issue, rights of w. on, XVm, ] ; 
Appendix 
Intestates Estates Act, 1890, X, 8 ; XVIII, 1 ; Appendix 
Ireland, Married Women's Property Acts apply to, VII, 1 

beyondjurisdictionof Divorce Court, XV., 1 ; XIX, 2, 3 
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Jactitation of marriage, XIX, 2 

Joint property of h, and w. survivor takes, XVII, 11 ; XVin, 6 

Jointure, XI, 8, 9 

Judgment against married woman, form of, IX, 4; XVJJLl, 13 

Judicial separation, effect o^ on h.*s liability, XIII, 13 ; XIX, 6 
,, ,, prayed for in answer to restitution, XV, 1 

,, ,, grounds of, XIX, 6 

,, ,, effect of, XIX, 6 

, , , , decree of, obtained in absence of respondent^ 

XIX, 7 
„ „ adultery of petitioner a bar to, XIX, 17 

„ ,, other bars to, XIX, 17 

,, „ permanent alimony on, XIX, 19, 21 

„ „ for w.*s cruelty, w.'smaintenanceon,XIX, 22 

„ ,, alteration of settlements on, XIX, 26 

„ „ maybedecreedonpetitionfordivorce,XIX,27 

„ „ decree in, XIX, 33 

,, ,, custody of children on, XIX, 30 

Jurisdiction of Divorce Court, XV, 11 ; XIX, 2, 3 
,t ,, „ objection to, XIX, 4 

Justices, see Children, Maintenance, Protection Order, Separation. 

Land, real and personal estates in, III, 6 ; IV, 2 

„ usual settlement of, on marriage, XI, 8 

,, belonging to w., see Married Women's Property Act, 
1882, and VII ; VIII 
Larceny by w. of h.'s property, VIII, 13 ; XTV, 12 
,, „ „ accessory to, XIV, 12 

Leases, IV, 2 

„ h/8,IV, 3 

„ w.'s,IV,4 

,, what, h. may grant of w.'s land, IV, 11 ; X, 3 

„ by widow, of lands in dower, IV, 9 ; X, 3 

., of settled estates, X, 3 

,, held by w. as trustee, assignment of, VIII, 16 

,, belonging to w. , remain hers on widowhood, XVIII, 7 
Legitimacy of children presumed, XX, 1 

„ Declaration Act, 1858, XX, 1 
Liabilities imposed on h. by marriage, XII 
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liability of h. after death of w., XVII 
„ w. after death of h., XVIII 

,, h. for w/s ante-nuptial debts, etc., ends with 

mairiage, VIII, 14 
„ w. foi her ant e-nnp tial debts, etc., continues on 

widowhood, Vlll, 44 
,, h. intermeddling in w.'s separate trade, XIII, 9 

,, „ „ trusteeship, etc., VIII, 17; IX, 2 

Libel, see Crime, Tort. 
License in false name, II, 3 

,, see Marriage. 
Life estates, what, w. may dispose of, XI, 20 
Lunacy of h. does not extend his liability for necessaries for 
w., XII, 21 

Magistrates, see Children, Custody, Maintenance, Separation 
Maintenance, magistrate's order for, XV, 9, 10 ; XIX, 9, 10 
„ on desertion, XVI, 9 ; XIX, 9 

„ on conviction of h. for assault, XVI, 10 ; XIX, 10 

„ order not to be made for, in favour of guilty 

w., XVI, 9 
■ , order for, dischargeable on subsequent adultery ^ 

XVI, 9 
„ ordered on disobedience to decree of restitution^ 

XV, 2 
of children on failure of restitution, XV, 4 
on failure of restitution does not preclude separ- 
ation, XV, 4 
„ of w., direct modes of enforcing, XII, 1 

,, ,, indirect mode of enforcing, XII, 1 

„ of child by parent, XX. 18 

„ „ removed from fcither, XX, 18 

of children. Divorce Court may order, XX, 21 
and education, power of trustees as to, XX, 27 
see Divorce Court, Settlement 
Malicious injury by w. to h.'s property,! VIII, 13 
Malms*s Act (20 and 21 Vict., c. 57), III, 14 ; XV, 13 
Marriage, unaccepted offer of, I, 2 

requisites of engagement for, I, 2 

promise of by married person, I, 10 

offer for, retracted, I, 12 

written contracts for, I, 13, 14 

brokage contracts, I, 15, 16 

securities, bills, eta, given as the price of, 1, 16 

may be declared null and void, II, 1 

vcJid in spite of non-residence, II, 2 

„ want of parental sanction^ II, 2 
,, of English people in Scotland, U, 2 
requisite age for, U, 3 
Act, 1886, II, 4 
hours for selemnizing, extended, II, 4 
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262 INDEX. 

Marriage, wilfully solemnized in wrong place, II, 4 

„ ,, ,, absence of registrar, etc, II, 4 

„ felony in person unlawfully solemnizing, II, 4 

,, of first cousins, II, 4 

„ within prohibited degrees, II, 4 

„ in wrong name, II, 5 

with sham license, by sham clergyman, II, 5 
not annulled at suit of fraudulent party, II, 5 
by fraud of both parties, II, 6 
to wrong person, II, 5 
of foreigners in England, II, 8 

rights of property conferred by, at common law, m, 2 
is a revocation of a will, VI, 1 

date of, important as regards Married Women's 
Property Acts, VI, 5 

„ before 1883, w.*s rights under, VIII, 6 

,, after 1882, w.'s right under, VIII, 6 

,. articles, form of, XI, 6 

,, ,, must be in writing, XI, 7 

, , , , Court will order settlement according to, XI, 11 

a valuable consideration, XI, 9 
liabilities imposed on h. by, XII 

likely to be incurred by h. by, Xni 

,, evidence of, on indictment of h. and w., XIV, 5 

„ dissolution of, XVH, 1 ; XIX, 11, 33, 34 

„ of divorced persons, XIX, 34 

„ of orphan infcmt, Chancellor's consent to, XX, 13 

„ of ward of Court, XX, 17 

,, settlement, infant may make, with leave of GonrL 
XX, 26 

,, see Divorce, Engagement, Nullity 
Married "Women's Property Act, 1882, Appendix 
Minor, conditions to marriage of, 1, 1 

marrying without complying with the law, I, 1 
consent of guardian, etc., to marriage of, I, 1 
Chancellor's consent to marriage of, I, 1 
not bound by engagement to marry, I, 3 

„ may sue for breach of promise to marriage, I, 3 

,, widow or widower, marriage of, I, 1, 3 

,, ratification after 21 of engagement by, invalid, 
I, 3 ; XX, 29, 30 

,, but new promise by, after 21, valid, I, 3 

ratification of marriage by, boy 14 and girl 12, II, 3 
marriage of, without parental sanction, II, 2 
see Infant, Infants' Relief Act, Ratification J 
Misdemeanour by h. and w., indictment for, XIV, 1, 2 
Mortgage by h. to secure money lent him by w., VIII, 7 

„ of w.'s property for h.'s debt, XVIII, 10 

Nationality of w.*s children and widows, X, 1 
Nationalization Act, 1870, X, 1 
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Necessaries for w., generally, XII, 5 — 8 

for w., wrongfully deserted, XII, 20 
question for jury in action for, XII, 21, 22 
for child in w.'s custody, h. liable for, XII, 20 
for an infant, XX, 29, 31 
*' Next-of-kin," meaning of, XI, 23 
Next-of-kin, right of Crown, in absence of, XVIII, 4 

,, share of, on death of h. intestate without issue, 
XVIII, 1 ; Appendix 
Nullity of marriage, II, 1 ; XIX, 29 

for wilful contravention of law, II, 4 
at suit of party defrauded, II, 5 
for fraud of both parties, II, 5 
on ground of weakness of mind, II, 5 
on ground of insanity, II, 6 
on ground of impotence, II, 6 
grounds of petition for, II, 6, 7 
intervention in suit for, II, 7 ; XIX, 32. 
where parties are foreigners, II, 8 
an answer to suit for restitution, XV, 1 
Nullity, decree of, where foreigners marry in EnglandL XIX, 3 
,, alteration of settlements on, XIX, 26 

custody, etc., of children on, XIX, 30 
intervention of Queen's Prector, in suit for, 
II, 7 ; XIX, 32 

decree nisi in suit for, XIX, 33 
decree absolute in suit for, XIX, 33, 34 
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Offer of marriage, see Engagement, Marriage. 

Paraphernalia, see Widow 

Parents, duty of, to maintain children, VIII, 17 ; XX, 18 

,, accountable on taking possession of child's property, 
XX, 24 
Partnership, w. may enter into, XIII, 8 
'* Personal property," meaning of. III, 6 

Personal property, rights of h. and w. in, at common law. III, 1 

rights in, modified by Married Women's 

Property Acts, VH, VIII, IX 
distribution of, on intestficy, III, 6; XVIII, 3 
is either in action, reversion or possession, 

111,7 
reversion in, see Reversion 
in possession of w. at marriage, III, 8 ; XI, 19 
w.'s power to dispose of, by wQl, VI, 4 
usual settlement of, on marriage, XI, 13 
in possession of intestate w., vests in her h. 

XVII, 4, 6 
in action of intestate w., passes to h« on ad- 
ministration, XVII, 5 
Personal ornaments given to w., XVIII, 4 



it 

It 
a 

ti 
1* 
it 
ti 
It 

it 



262 INDEX. 

Marriage, wilfully solemnized in wrong place, IT, 4 

,, ,, ,, absence of registrar, etc, H, 4 

,, felony in person unlawfully solemnizing, II, 4 

,, of first cousins, II, 4 

„ within prohibited degrees, II, 4 

,, in wrong name, II, 5 

,, with sham license, by sham clergyman, II, 5 

,, not annulled at suit of fraudulent party, II, 5 

,, by fraud of both parties, II, 6 

., to wrong person, II, 5 

,, of foreigners in England, II, 8 

„ rights of property conferred by, at common law, III, 2 

,, is a revocation of a will, VI, 1 

„ date of, important as regards Married Women's 

Property Acts, VI, 5 
„ before 1883, w.*s rights under, VIII, 6 
,, after 1882, w.'s right under, Vin, 6 
,, articles, form of, XI, 6 
,, ,, must be in writing, XI, 7 

, , , , Court will order settlement according to, XI, 11 

„ a valuable consideration, XI, 9 
,, liabilities imposed on h. by, XII 
„ ,, likely to be incurred by h. by, XIII 

,, evidence of, on indictment of h. and w., XIV, 5 
„ dissolution of, XVII, 1 ; XIX, 11, 33, 34 
,, of divorced persons, XIX, 34 
„ of orphan infant. Chancellor's consent to, XX, 13 
„ of ward of Court, XX, 17 
,, settlement, infant may make, with leave of GonrL 

XX, 26 
„ see Divorce, Engagement, Nullity 

Married "Women's Property Act, 1882, Appendix 

Minor, conditions to marriage of, 1, 1 

,, marrying without complying with the law, I, 1 

,, consent of guardian, etc., to marriage of, I, 1 

,, Chancellor's consent to marriage of, I, 1 

,, not bound by engagement to marry, I, 3 

„ may sue for breach of promise to marriage, I, 3 

,, widow or widower, marriage of, I, 1, 3 

,, ratification after 21 of engagement by, invalid, 

I, 3 ; XX, 29, 30 
„ but new promise by, after 21, valid, I, 3 
,, ratification of marriage by, boy 14 and girl 12, II, 3 
,, marriage of, without parental sanction, II, 2 
,, see Infant, Infants' Relief Act, Hatification J 

Misdemeanour by h. and w., indictment for, XIV, 1, 2 

Mortgage by h. to secure money lent him by w., VIII, 7 
„ of w.'s property for h.'s debt, XVIII, 10 

Nationality of w.'s children and widows, X, 1 
Nationalization Act, 1870, X, 1 
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Necessaries for w., generally, Xn, 5 — 8 

for w., wrongfiilly deserted, XII, 20 
question for jury in action for, XII, 21, 22 
for child in w.*8 custody, h. liable for, XII, 20 
for an infant, XX, 29, 31 
*' Next-of-kin," meaning of, XI, 23 
Next-of-kin, right of Crown, in absence of, XVIII, 4 

,, share of, on death of h. intestate without issue, 
XVIII, 1 ; Appendix 
Nullity of marriage, II, 1 ; XIX, 29 

„ for wilful contravention of law, II, 4 

,, at suit of party defrauded, II, 5 

,, for fraud of both parties, II, 5 

,, on ground of weakness of mind, II, 5 

,, on ground of insanity, II, 6 

on ground of impotence, II, 6 
grounds of petition for, II, 6, 7 
intervention in suit for, II, 7 ; XIX, 32. 
where parties are foreigners, II, 8 
an answer to suit for restitution, XV, 1 
Nullity, decree of, where foreigners marry in England, XIX, 3 
,, alteration of settlements on, XIX, 26 

custody, etc., of children on, XIX, 30 
intervention of Queen's Prector, in suit for, 
II, 7 ; XIX, 32 

decree nisi in suit for, XIX, 33 
decree absolute in suit for, XIX, 33, 34 
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Offer of marriage, see Engagement, Marriage. 

Paraphernalia, see Widow 

I^urents, duty of, to maintain children, VIII, 17 ; XX, 18 

,, accountable on taking possession of child's property, 
XX, 24 
Partnership, w. may enter into, XIII, 8 
" Personal property,*' meaning of. III, 6 

Personal property, rights of h. and w. in, at common law. III, 1 

rights in, modified by Married Women's 

Property Acts, VII, VIII, IX. 
distribution of, on intestacy. III, 6; XVIII, 3 
is either in action, reversion or possession, 
111,7 
,, reversion in, see Reversion 

,, in possession of w. at marriage, III, 8 ; XI, 19 

„ w.'s power to dispose of, by will, VI, 4 

usual settlement of, on marriage, XI, 13 
in possession of intestate w., vests in her h. 

XVII, 4, 6 
in action of intestate w., passes to h« on ad- 
ministration, XVII, 5 
Personal ornaments given to w., XVIII, 4 
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'* Personal representatives/' meaning of, XI, 23 
Pin-money, XI, 8 

Portions of daughters and joun^r children, XI, 8 
** Power of appointment," meamng of, VI, 1, 2 
Power of appointment, general, of w., property under, VIII, 

2.5 
,, w.'s exercise of, by will, VI, 1, 2; 

XVII, 2 
Power of attorney, w. may execute, X, 9 
Presiunption as to shares, etc., standing in w.'s name, VIII, 9 
of h.*s liability for necessaries when Kying with w-, 

Xn, 8—8, 21 
to the contrary when h. is living apart, XII, 3 — 8, 

12, 13, 21 
that w. has no authority from h. when living apart, 
XII, 3—8, 12, 13, 21 
,, of coercion from presence of h., XIV, 1, 2 

„ „ rebuttable, XIV, 4 

,, of illegitimacy, XIX, 10 ; of legitimacy, XIX, 10 ; 

XX, 1 
Promise to marry, see Engagement, Marriage 
Property, right acquired in, at common law by marriage. III, 2 
either real or personal. III, 4 
see Personal, rower of appointment 
**real," meaning of. III, 5 
rights in, varied by Married Women's Property Acts, 

III, 3 ; VII, VIII, IX 
w.*s right to acquire and dispose of, VIII, 1, 2, 6 
of w. not prejudiced by Naturalization Act, 1870, X, 1 
Protection order, object and advantage of, XVI, 1, 2 

effect of, XVI, 2, 4 
how obtained and how discharged, XVI, 3; 

XIX, 8 
registration of, XVI, 5 
persons dealing with w. under, XVI, 6 
summons to h., before granting, XVI, 17 
date of desertion to appear in, XVI, 8 
not conclusive of fact of desertion, XVI, 3, 8 
h.'s right to resume cohabitation after, XVI, 
3, 8 ; XIX, 8 

Bape by h., ground for divorce, XIX, 11 
Batification by h. of w.'s contracts, XIII, 2 

, of infant's promise after 21, 1, 3 ; XX, 29, 30. 

,, of marriage by boy at 14 and girl at 12, I, 3 

** Real property," meaning of. III, 5 

common law rights of h. and w. in, IV, 1 
w.'s right to acquire, VIII, 1, 6 
w. may dispose of by will, VI, 4; VIII, 1, 6 
may be subject to restraint on anticipation, 
XI, 1 
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Eeal property," usual settlement of, on marriage, XI, 8 
,, unsettled, conveyance of by w., XI, 17 

Eeal estate of inheritance of intestate w., XVII, 3 

,, ,, unsettled, descent of, HI, 5; XL 17; 

xvn., 3 

see Courtesy, Dower, Gavelkind 
Eeductiou into possession, III, 9 

,, ,, ,, of w.'s reversion in personalty, when 

impossible, XI, 21 
Eelease by h. of debt due to w., Ill, 17 
Eeligion of child to be controlled by father, XX, 19 
Eestitution of conjugal rights, grounds of, XV, 1 
Eestitution, defences to petition for, XV, 1 

citation for, cannot be served abroad, XV, 1 

no jurisdiction in, against h., domiciled out o 

England, XV, 1 
decree for, how enforced, XV, 2 
maintenance ordered for w. on decree for, XV, 2 
disobedience to decree of, equivalent to desertion, 

XV, 3 
provision for children on, XV, 4 
agreement in separation deed to forego, XV, 5 
Eesumption of cohabitation, see Cohabitation 
** Restraint on anticipation," meaning of, VIII, 18 
Eestraint on anticipation only operates during marriage, VIII, 18 

XI, 1, 3 ; XI, 15 ; XVIII, 5 
property under, safe from execution, 

IX, 4, 5 
not to affect powers under S. L. Act, 

1882, X, 4 
when Court may set aside, X, 5 
affects powers under Land Tranfer 

Act, 1875, X, 6 
more important than ever, XI, 1 
when imposed by wife's own settle- 
ment, XI, 5 
words by which created, XI, 13 
important ssifeguard to w., XI, 14 
ceases on widowhood or divorce, Xl,15; 
XVIII, & 
Eeversion, w.'s, in personalty. III, 14 

w/s, h.'s assignment of, III, 14, 16 
w.'s, when absolutely unassignable, XI, 21 
of deceased w., XVII, 5 
survives to widow, XVIII, 8 
Eevival of condoned matrimonial offence, XIX, 14 
Eevocation, see Will 
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Scotland, English people marrying in, II, 2 

beyond jurisdiction of Divorce Court, XV, 1 

Acts relating to, X, 2 

English Married Women's Property Acts, do not apply 

to, vn, 1 
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Secuzily, see Marriage-brokage, Mortgage 
Seduction of plaintiff in action for breadi of promise, I, 11 
Separate estate of w., before Married Women's Froperfy 
Act, 1882, VIII, 1 
„ trade, w. engaged in, Vlll, 2 
„ property of w., meaning of, VIII, 14, 16 
„ „ is only separate during marriage, Vin, 14 

„ „ means what w. has beneficial interest in, 

VIII, 16 
„ „ of w. often inaccessible to execution, IX, 3 

,, „ when liable for w.'s breaches of trust before 

1883, XII, 26 
„ „ tort by w., in management of, XIII, 15 

„ „ of w., liable to her creditors on her death, 

xvn 8 

„ „ of wife continues hers on widowhood, 

xvin, 5 

„ „ ceases to be separate on widowhood or divorce, 

XVIII, 5 
,, „ resulting from judicial separation, XIX, 6 

„ ,, resulting from protection order, etc, XVI 

„ use, XI, 15 
Separation by consent, XV 

„ ,, grounds, for, XV, 5 

„ deed, XV, 5 

,, ,, void on resumption of cohabitation, XV, 6 

„ „ may operate as a settiement, notwithstanding 

resumption, XV, 6 
,, „ usual proviso for avoidance of, XV, 6 

,, „ may provide for custody of children, XV, 7 

„ ,, may give mother custody of children, XX, 8 

,, ,, indemnity against w.*s debts on, XV, 8 

,, ,, use of trustee in, XV, 8 

,, ,, form of, XV, 9 

„ „ void if procured by fraud. XV, 11 ^^ 

„ „ not made void by subsequent adultery, XV, 11 

,, ,, when, void in case of divorce, XV, 11 

,, „ when, an answer to sue for restitution, 

XV, 12 
,, „ when, requires acknowledgment, XV, 12 

,, „ used as evidence of connivance, XIX, 14 

,, ,1 no answer to petition for separation or divorce, 

XV, 11 
„ „ magistrates* orders for, XVI, 9—11; XIX, 9, 10 

,, judicial, XIX 

„ „ prayed for in answer to petition for resti- 

tution, XV, 1 
„ ,, on disobedience to decree for restitution, 

XV. 4 
,, „ see Divorce 

Settled property not within Malins*s Act, III, 14 
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Settled Estates Act, 1877, IV, 9, 11 ; X, 3 ; XX, 27 
„ Land Act, 1882, X, 4 ; XX, 27 
,, estates, leases of, X, 3 
Settlement on marriage, and agreement for, III, 1 ; IV, 1 ; 

VIII, 11 ; XI, 7 
„ „ nature of, VIII, 18 ; XI, 8 

„ agreement for, must be in writing, XI, 7 

„ itself must be by deed, XI, 7 

,, may include present and future property, XI, 1—3 
n ,, property in possession notwithstanding 

restraint, XI^ 1, 2 
„ not rendered unnecessary by Married "Women's Pro- 
perty Act, 1882, XI, 1 
„ required to restrain anticipation by w., XI, 1 
„ of w.'s future property, agreement for, XI, 4 
„ usual, of real property on marriage, XI, 8, 9 
„ „ of personal property on marriage, XI, 13 

,, by h. ana w.f form of agreement for, XI, 6 
„ of land for children equally, XI, 10 
,, on w. should contain a gift over, XI, 14 
„ h. failing to perform convenant for, XI, 16 
,, when, good against creditors, XI, 24 
„ power of Divorce Court to remodel, XI, 25 : XIX, 26 
„ of property of guilty w. for benefit of h. and children, 

XIX, 6, 26 
„ may be ordered on disobedience to decree for resti- 
tution, XV, 2 
Settlements, ante-nuptial and post-nuptial, VIII, 18 
,, 3^st-nuptial, VIII, 18 

„ saving of by Married Women's Property Act, 1882, 
Vni, 13 
Shares, etc., w, may transfer her own, VIII, 9 

„ standing in w.'s name, presumption as to, VIII, 9 
„ in joint names of w. and a stranger, VIII, 9 
„ „ ,, of h. and w., VIII, 9 
„ brought by w. with h.'s money, VIII, 10 
„ question as to, between h. ana w., VIII, 15 
Shareholder, h. exempt from w.'s debt as, VIII, 14 
Sheriff's Court (Scotland), may order custody of children, XX, 11 
Socage tenure, XX, 5 

„ guardian in, see Guardian 
Son, descent to youngest in Borough-English, IV, 13 
Sons, descent to all in (Gavelkind, III, 5 ; IV, 9, 13 
Status, see Legitimacy, Nationality 

Statute of Limitations, when pleadable by w.'s trustees, X, 8 
Statutbs : — 

32 Hen. VIII, c 38 (marriage of cousins), II, 4 
13 Eliz. c. 5 (fraudulent settlements), VIII, 10 
12 Car. n, c. 24 (guardianship), XX, 5 
12 Car. II, c. 29 (agreements for seti^ement), XI, 7 
26 G^. n, c. 33 (Lord Hardwicke's Act), 11, 7 
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statutes (oontd). 

4 Geo. IV, c 76 (Marriage Act), n, 4 

3 and 4 Will. IV, c. 42, s. 2 (executors), XVII, 8 

3 and 4 WilL IV, c 74 (fines and recoveries), XI, 

XV 13 

4 and 5, Vill. 4, c. 76 (bastards), XX, 16 

5 and 6 Will. 4, c. 54 (Lord Lyndhurst's Act), II, 4 
1 Vict., c. 26, s. 18 (WiUs), VI, 1 ; XVIH, 2 

9 and 10 Vict, c. 93 (am. 27 and 28 Vict., c. 96)— (Lord 

Oampbell^s Act), XVII, 14; XVIII, 16 
Evidence Amendment Act, 1853, s. 2, XIX, 80 
Infants' Settlement Act (18 and 19 Vict, a 43), XX, 26 
Malins's Act (20 and 21 Vict., c. 57), XI, 21 ; XV, 13 
Matrimonial Causes Act, 1857 (20 and 21 Vict., o. 83), 

XV; XVI; XIX 
Legitimacy Declaration Act, 1858 (21 and 22 Vict., c. 93), 

XX, 1 
Matrimonial Causes Act, 1858 (21 and 22 Vict., c. 108), 
XV, 11 
„ „ 1859 (22 and 23 Vict., c. 61), 

XV, 11 
,» ,» 23 and 24 Vict., c. 100, s. 43 

(aggravated assaults), XVI, 10 ; XIX, 10 
Matrimonial Causes Act, 1860 (23 and 24 Vict., c. 144), 

XV 1 ; XIX 

„ „ ' 1864 (27 and 28 Vict, c 44), 

XVI XIX 

„ „ 1866 (29 and 30 Vict., c. 32), 

XIX 23 24 

1868 (31 and 32 Vict, c. 77), XIX 
Debtors* Act, 1869, s. 5, IX, 5 
Evidence Amendment Ac, 1869, XIX, 30 
Married Women's Property Act, 1870, III, 3; VI, 

3; VII 
Naturalization Act, 1870, X, 1 
Infants' Custody Act, 1873 (36 Vict., c. 12), XV, 7, 10; 

XX, 8 
Judicature Act, 1873, s. 25 (custody of children), XX, 20 
Matrimonial Causes Act, 1873 (36 Vict, c. 31), XIX, 10 
Infants ReHef Act, 1874 (37 and 38 Vict., c. 62), I, 3 : 

XX, 30 
Married Women's Property Act, 1874, VII 
Vendor and Purchaser Act, 1874, VIII, 16 
Land Transfer Act, 1875, X, 6 
40 Vict., c. 14 (evidence of h. and w.), XIV, 14 
Settled Estates Act, 1877, X, 3 

Married Women's Pro^rty (Scotland) Act, 1877, X, 2 
Married Women's Policies of Assurance (Scotland) Act 

1880, X, 2 
Conveyancing and Law of Property Act, 1881, X, 5 
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Statutes (contd). 

Married Women's Property (Scotland) Act, 1881, X, 2 

SetUed Land Act, 1882, X, 4 

Married Women's Property Act, 1882, VII; VIII; 

IX, and Appendix 
Married Women's Property Act, 1882, s. 24, VIII, 17 ; 

IX, 8 
Agricultural Holdings Act, 1883, X, 7 
Married Women's Property Act, 1884 (47 Vict., c 14), 

VIII, 10 ; XIV, 14 
Settled Land Act, 1884, X, 4 

Matrimonial Causes Act, 1884 (47 and 48 Vict., c. 68) 
Custody of Infants Act, 1893, XX, 33 
Guardianship of Infants Act, 1886, XXV, 10 : X, 6—14 
Marriage Act, 1886, II, 4 
Trustee Acts, 1888, 1893, X, 9 
Prevention of Cruelly ti), and Protection of Children 

Act» 1889, XX, 14 
Intestates Estates Act, 1890, X, 8; XVIU, 1; Appendix 
Married Women's Property Act, 1893, VI, 4 ; Vll, 6 

(Table), VIII, 2, 3; IX, 4; XII, 24; XVII, 8; 

XVIII, 13 
Voluntary Conveyances Act, 1893, XI, 24 
Summary Jurisdiction (Me^ed Women) Act, 1895; 

XVI, 9—11; XIX, 9, 10 
Stock, see Shares 
Survivorship in joint property of h. and w., XVn, 11 ; XVIII, 6 

Table to shew effect on w.'s property of Married Women's 

Property Acts, VII 
Tail, tenancy in, XI, 8, 9 
Title, w.'s, time of accrual of, VIII, 6 
* ' Tort," meaning of, VIII, 2 
Tort, may be ground for indictment, XIV, 3 
,, w. liable for her, without separate property, VIII, 2, 4 
,, ante-nuptial, by w. her liability for, VIII, 14 
,, „ „ how far h. liable for, VIII, 14 

,, „ „ joint action against h. and w. for, 

VIII, 14; XI 1,2 
post-nuptial, by w., her liability for, VIII, 14 

h.'s liability for, IX, 2 ; XIIL 12 
by w., simple, independent of contract, VIII, 2, 4; 
XIIL 14 
,, ,, simple, committed after marriage, remedy for, IX, 

2 ; XII, 25 ; XIII, 12-16 
,, , in course of separate trade, XIII, 10 
,, „ in management of separate property, XIII, 15 
„ „ judicially separated^ aIX, 6 
,, ,, restrictions on action for, between h« and w.i 
VIII, 13 
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Tort, by w., h/s liability for, ceases on her death, XVH, 9 

„ „ „ divorce, XX, 35 

., aute-nuptial or post-nuptial, w. liable for, on death of h.. 
XVIII, 11 
by w., how far her estate liable for, on death, XVII, 8 
see Liability 
Tradesmen dealing with w., on her credit, XII, 9 

,, „ „ in ignorance of her marriaffeb 

XII, 11 
„ trusting w. without knowledge or inquiry, XII, 21 

Trust, estates of freehold, conveyance o^ 1^ w., VIlI, 16 
breaches of by w., h.'s liability for, vlll, 16, 17 
w.'s liability on, same as on contract, VIII, 17 
breaches of by w. before 1883, XH 26 
breach of by w.*s trustee at her suggestion, X, 8 

,, ,, trustee, when Statute of Limitations 

appHes to, X, 9 
** Trustee,*' meaning of, XI, 12 
Trustee, h. may declare himself a, for w., Ill, 3 
,, w., when a bare, VIII, 6 

„ of w., committing breach of trust at her sug^^tion X, % 
of w., when, may plead Statute of Limitations, XI, 9 
of marriage settlement, XI, 9 
in cases of separation, XV, 8 
Unity of h. and wife. III, 1 ; IX, 1 
Wales within jurisdiction of Divorce Court, XV, 1 
Wedding gifts to w, XVIII, 4 
Widow, rights and liabilities of, XVIII 

power of to lease lands in dower, XIV, 9 ; , 3 

rights of where h. dies intestate, and without issue, X, 

9 XVIII, 1 ; Appendix 
claim of, to administration of personal estate of h., 

XVIII, 3 
share of, in intestate's husband's estate, XVIU, 13 
whether bound to bury h., XVIII, 4 
,, paraphernalia o^ what are, XVIII, 4 
,, ,, how feir protected from creditors, 

XVIII, 4 
„ ,, pawned by h., XVIII, 4 

liable for obligations incurred before marriage. XVI II, 

11,12 
judgment obtained against, XVIII, 11, 12 
may be imprisoned under Debtors' Act, XVIII, 12 
whether personally liable for obligations incurred dur- 
ing marriage, XVIII, 13 
see Dower, Restraint, Separate Property 
Wife and h., unity of, at common law. III, 1 ; IX, 1 

,, rights of, surviving husband, III, 10 — 14; IV., 5; XVIII 
„ rexersions of, in personalty. III, 14 
,, leases belonging to, IV, 6 

next presentation belonging to, IV, 7 
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Wife, reversion in chattel real, of, IV, 8 
,, chattels real of, h.'s power to sell, IV, 8 
, , freeholds of, inheritance of, Il's right in, IV, 10, 11 ; XI, 
16 ; XVII, 3 

sale of, IV, 12 ; XI. 17, 18 
,, „ ,, descend to her heir, IV, 12, 13; 

XI, 17 ; XII, 3 
„ fraud on marital rights by, V, 1 
equity of, to a settlement, V, 2 
separate estate of, before Married Women's Property Act, 

1882. VIII, 1 
right of, to acquire and dispose of property, VIII, 1 
right of, to contract, VIII, 1, 2 : IX, 6 
married before 1883, separate property ot^I, VIII, 6 
„ after 1882, separateproperty of, VII, vin, 6 
,, time of accrual of, title of, vIII, 6 

may make will and may convey separate property, VI, 

vin, 6, 11 

may sue and be sued in contract or tort, Vlll, 2 
may sue h. and be sued by hi m, V III, 2, 13, 16 
may carry on separate trade, Vlll, 2 ; XIII, 9, 10 
„ as separate trader liable to bankrupted laws, VIII, 5 
9, contracting *' otherwise than as agent," VIII, 2, ^;lXf 

15 : XII, 24 ; XVII, 8 
,, may enter into partnership, XIII, 8 
„ civU and criminal remedies open to, VIII, 13 ; XI, 14 
„ restriction on proceedings by. against h. VIII, 13 
,, larceny of h.*s property by, Vlll,^3 
,, malicious injury to h.'s property by, VUl, 18 
„ disputes between h. and. w. as to property, VIIL 16 
,, executor or administrator of, rights and liabilitiee of, 

VIII, 15 
,, as executor, administratrix, or trustee, VIII, 16, 17 ; XII, 

26 ; XVI, 4 
,, with separate property liable to support children and 

grandchildren, Vni, 19 
with separate property liable to support h., VIII, 19 
h. liable for post-nuptial torts of, IX, 2 
form of judgment against separate estate of, IX, 4 
not personally liable on judgment against her, IX, 6 
cannot be made bankrupt on judgment unless separate 

trader, IX, 5 
whether, can sue on contract though herself not liable, 

IX, 6 
national status of, X, 1 
property of, not prejudiced by Naturalisatioii Act, 1870, 

X,l 
under age may consent under Settled Estates Act, 1877y 

9, powers of, to sell and lease under Settled Land Act» 1881t 
X,4 
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Wife may appoint attorney to execute deed or to act, X, 5 
„ inviting her trustee to commit a breach of trust, X, 5 
„ when, may become party under Land Transfer Act, 1875, 

X,6 
„ rights ot under Agricultural Holdings Act, 1883, X, 7 



it 



h. s duty to maintain, XII, 1 



tt 



») 
tt 
»> 
tf 
ti 
$t 



authority of, to pledge h.'s credit, XII 
turned out of doors, XII, 5, 19, 20 
„ agent for h., when, XII, 2 ; XIII, 3, 6 
„ liability of h. for necessaries for, XII, and see Necessaries 
,, receiving allowance and forbidden to buy on credit, XII, 5 
,, authority to contract while living with h., XII, 4—6 
„ buying on h.'8 credit while receiving allowance, XII, 10 
deblt^ in tradesman's books, XII, 9 
authority of, while living apart, XII, 12 
separating without cause not entitled to support, XII, 14 
,y rightfully turned away not entitled to support, XII, 15 
eloping not entitled to support, XII, 14 
separated by consent with allowance, XII, 16 
receiving alimony, XII, 16 
rightfully leaving h. entitled to support^ XII, ly 
agent for h. and signing his name, XII, 2 ; XIII, 2 — 5 
mortgaging her property for h.*s debt, XIII, 11 ; XVIII, 10 
surety for h. Xlll, 11 

what torts by, after marriage h. liable for, XIII, 12 
„ immunities of, in respect of crime, XIV, 1 — 7 
„ may justify homicide in defence of h., XIY, 8 
,, rights and liabilities of executor of, XVII, 10 
,, may bar h.'s courtesy in separate estate, XVII, 13 
,, rights and liabilities of, on death of h., XVIII 
„ guilty of adultery, new settlement of property of, XIX, 26 
„ see Appointment, Contract, Divorce, Maintenance, Protec 
tion order. Tort, Widow 
Will, w. may make, of real and personal property. VI ; VI II, 
6, 11 ; XVII, 2 
,, revocation of, by marriage, VI, 1 
,, revival of revoked, VI, 1 

„ right of w. to make, before Married Women's Property 
Act, 1882, VI, 3 ; VIII, 1 
w.'s right to make, after Married Women's Property Act 

1882, VI, 4 
of w. judicially separated, VI^ 
of w. under protection order, vl, 3 
of w. speaks as if made immediatelr before death, VI, 4 
,, h. dying without, or issue, XVIII, 1 ; Appendix 
Wilis Act (1 Vict., c 26), VI, 1 

Witnesses, when h. and w. may be, against one another, XIV, 
9—14 
„ h. and w. admissable as, in cases under Married 

Women's Property Act, 1882, VIII, 13 
„ h. and w. as, in Divorce Court, XIX, 30. 

Wrong, Bee Tort. 



tt 

tt 

)) 
»» 






rJ 



it' 



^ 



i.'i 



3' 
ill 

i : 



\\< 









^t 



^ 



-4" » \ >vs.; 



^ 



. > 



y 



UW GUARANTEE AND TRUST SOGIE 

P 



Subscribed CapltAl 
Paid up 



£1.000,000 
£100,000 






TmUffTBBS. 

Bum S I. T ] LllttD jmnUE «a1. | Th> I>l. Mr nffTICH llAV, 
BftKUH rOLLOOt- ' nil Bub Hr JIlaTJOH 01 

IIANKK»S. 

mum. dllU:!) It i>«., 1, rll>'^■ Strwi R.fl. 

JIUTE Vt ESQLA3I« (Luv Uoiult BmaetO- 

FjIL FBDVIIUtjU. UiSK 4F aSOLAin). USITGO (LU«aB% iBfi 

e«n»Pitl Ma-iiiucor and Sooi^inry-THOB. K, MDILD. 

HDELITT GUARAKTEES. 



8E0EiVER.V. HANKHUi'TCV TRUSTEES'. ADMINISTRAIOI 
and LUNACY COMMITTEES' BONDS. 

MORTGAGE INSURANCE. 

DEBENTURE INSURANCE. 

LICENSE INSURANCE, 
CONTINGENCY INSURAN' 



TRUSTEESHIPS. 

THK SunintJ i- jiramwil tji lie appointad Ex<i'»(i>r i<i TruiU* 
* Wilii. Mirringc SMUiiniBOtiH. ft other VniCri.i.yi.nl.. AIwiliili- « 



TRUSTEESHIPS Tor 0EBENTURE-HOLOER8. 

Hfiad OIHcp ; 49. CHANCER^LANE. LONDON. 1 

■■ ■■ I . -..I I .1 . ■ KTHEET, K.C. 



-■'I.B.Dtil -'K'W.*- 



WiSmii 




ot Ppim«i> And Kay to ttte EKahanCM. 

'^1. It<.v>)3>IIUBd»l iij die C>fali«fl of Ull' IlM 

1 P«U-nt Law and PtmcUco. Hy U. f, 
t.l.M frvjtfi. art. 

ixiMoih OdUiMi. Ok T^iIi 

«rj/)tor'nt, ltd. lutMut Odil DJBiinMt Tiiblu*, oampijil 
kfth 1,'M. ami A pur aiiL. 'ti'tm t to MS a*ya. Bf GMtkUi 
Ki<U; dr. 
Ati'tDa/i Mnrhot Manual, ghing pan&ular* nF kit <*->iiiipwiIii»IAfl 

hr MVnrtacI rlnall. tn tbe AfAnUi Atarkot uf tilt'. Bwuk Ki«Ih 
Hy KiKKUj,. PilniSa. 
Tha Statutory Truat tnvestinent Ouldo- It; QirHuii 1 

alul imKii-ml by PmKCh:. C, MAiWiasuN 4.NT' SiMB. SnuAOj 
rj'IhJ ami *nUn|iiil. i*riu> H'. net 
HonW RkllWKya aa Invoetmonts. Hy W. J. flramiH. 

AmaHoan Rnlli-oada and BHLIali Invafttors. Br ?i T. Vas 

Pdm i» fM_ net. 



McHlaeri Cam 



T - ■ ^' iiTial iif Punign liiitili&n);;u>i in Uw-»i 

I ■ ..jlinngf nnri Unlliim. ntonrJhiff tu 

. witii l-fttilm " uf Furefini WftgLU and 
.'v,il>->itH ill Knultxh ^mi Piunoli. tir TJ 

tlvul Mm 



t-FFIMGHAM WILSOS. WQt kV. ttUAMW! 



JITISH EjVlPIRE MUTU/ 

LIFE ASSURANCE COMPANY, 

: 5, King William Street. London, E.( 

rOUMDCD 1*47- 

T\hUUiit. 



Assets (i»ab( - - £2,400,C 
Premium Income - £250,000. 



MPelwIders. Hll tbe Fronts belong to the piembj 



3FF A??T'RA\'rr.F= ..f ;rH I :t„l- 



f VREMIL'MS with opiioit oi cnnUnaamv. 



EVERSIONS I 

and 
; INTERE8T8I 



' lENT UPON, 

PIIOTEOTED I 
I COKTINGENCIES anil DEFEl 
\ 01 TITLE. 



I BiaiiS m GOABAraES OF SECVSITIES ininiiTl 

full Pn«|--r'tK, Kcpon. .in<i .W.x/tintn ^n : 

0. H. RIW, T.l.B., (A-mrfl 




OATALOGTTE 



COMMERCIAL AND OTHER WORKS 

FUBLIBHBD iVB BOLD BX 

EFFINGHAM WILSON, 

^tiblii^ti, ^rinftr, $oohstlltr, ^'mhtt, Sngtabtr nit 

Atationtr, 

ROYAL EXCHANGE, LONDON. 

TO WHICH IB ASSBD A IiIST OF 

TELEOBAPH CODES, 

AND SOHB 

Valuable Bookt of Sejvrenee estential to Commereial 
JSstablUhmenta and Public Companiet. 




ETFIRQEAM VUSON undertakeB tiis printlns and pnUiBhing 
of Funplileti and BaokB at ever; description npoa CammlHloa, 
Sstimfttei gtven, &nd Condltlans of Fnblication -nrnj be lud on 
appllMtlMi. 



EFFINGHAM WILSON, 



INDEX. 



13 
12 

7 
16 

19 



Arbitrages at Parit^t— fa ok 

Haupt, 14 

Willdey'g American Stocks . 17 

Arbitration — 
London Chamber of . 
Lynch H. Foulkes 

Auditors— Fowke .... 
Fixley 

BaaUiif— Banker's Clerk . 
Banking Law, Wallace and 

M«NeU 24 

Banks, Bankers, and Banking . 17 
Clearing-house System (Howarth) 15 
EnglMh and Foreign (AttAeld) . 11 
Gilbart's History and Principles 20 
Hankey (Thomson) . .15 

Hutchison, J 15 

Journal Institute of Bankers . 14 
London Banks and Kindred Com- 
panies 22 

Macleod's Banking . .22 

„ Theory of Credit . 22 
Moxon's English Banking . . 23 
Questions on Ranking Practice . 16 
Bao's Country Banker . . 24 
Smith's Bank'er and Customer . 16 

Baakntptey— 

McEwen (Accounts) . . .13 
Stewart (Law oO • • • '4 

Billt of Exohango— 

Chalmers 20 

Kolkenbeck's (Stamp Duties) . 7 

Smith 4 

Stamp Duties .... 7 

Bimetallism— 
Barclay's Standard of Yalne . 14 
,, Silver Question . . 14 

Bull 14 

Colloony on Currency (Lord 

Alcienham) . . . .14 
Gibbs's Bimetallic Primer . . 14 
Schmidt, Hermann . . .14 
Smith, Saml 14 

Bookkoepiiig>— Cariss . .13 

Carr (Xnyestors) .... 6 

Flint 13 

Hamilton and Ball . . .21 
Harlow's Examination Questions 16 

Holah 5 

Jackson 11 

Richardson's (Weekly News- 
papers) 7 

Sawyer 17 

Seebohm ..... 5 
Van de Linde . . . .16 
Warner (Stock Exchange) . . IS 

Oierks— Banker's . ... 8 
Commercial Handbook . . 5 



Olorks, continued — faob 

Companion to Solicitor's Clerk . 7 

Counting-house Guide . . 10 

Kennedy (Stockbrokers) . . 4 

Merchant's ... . & 
School to Office .... 5 

Solicitor's ... • 5 

Companion to the Solicit4>r*s . 5 

Oorrespondonoo (Oommeroial)— 

Anderson 19 

McGoun 22 

Manual Pratique . . .7 
Martin (Stockbrokers) . . 4 

Oonnting-hoose— 

Fearce 6 

Tate 11 

OovntyOourt — Jones .18 

Ourrenoy and Finaaoe — 
Clare's Money Market Primer . 16 

Cobb 11 

Cuthbertson • '18 

Del Mar 18 

Ellis IS 

Haupt's Monetary Question . 11 
Walker . . 24 

Direotorios— 

Directory of Directors . . .24 
Mining Manual (Skinner) . . 24 

Direotors— 
Haycraft (Liabilities and Duties) 6 
Palmer 23 

Sxobaages — 

Clare 6 

Gosdien 15 

Jevons 21 

Tate's Modem Cambist . . 10 

Exchange Tables— 

Bartlett-Amati (various) . 20 

Dollar (Eastern) . . . .12 

i.ecoffre (French) . . .22 

Merces (Indian) . . . .22 

Scliultz (American) . . 16, 17 

Schultz (German) . . .17 

Insuraaee— 

McArthur 22 

Owen 23 

Interest Tables— Bosanqnet 13, 14 
Crosbie and Law (Product) . . 17 
Cummins (2|%) . . . .14 

Gilbert 20 

Gumersall . . . . .11 
Inwood (Componnd) . . .21 

King (6%) 21 

Laurie (Simple and High Rate) . 22 
Lewis (Time Tables) . . .15 
Bance (Compound) . . .24 

Schultz 17 

Wilhelm (Compoimd) . . .16 
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la^estors (see also Stock Exchange 
Manuals) — 
A-merican Railways (van Oss) . 11 
Art of Investing . . .19 
Bookkeeping (Carr) ... 6 
Investment Profit Tables . . 13 
Investment and Speculation 

(Duncan) . . . .17 
Houses and Land . . .5 
How to Invest Money . . .5 
How to Invest in Mines . . 6 

Ledger 13 

Investors' Review . . .21 
Joint-Stoek Oompanie*' 
Alpe*s (Stamp Duties) . .19 

Buckley 20 

Companies Acts, 1862—1890 . 20 
Cummins' Formation of Accounts 13 
Fitzpatrick (Secretary) . . 20 
Haycraft (Directors) ... 5 
Jordan . . . . . .21 

Palgrave (Chairman) . . .24 
Palmer (Precedents) . . .23 
Smith ...... 4 

Watts (Promoters) . . .24 
Minii^g — Anderson (Prospectors) . 24 
Beeman's West Australian . . 6 
Goldmann (South African) . . 6 
Kindell's South African Market . 21 

Skinner 24 

Western Australia . . .15 
How to Invest in Mines . .16 
MlMellaneoiU' 
Corn Trade Invoice Clerk . . 19 
Cotton Trade of Great Britain . 16 
District and Parish Councils . 19 
Fire Surveys (Sir Eyre M. Shaw) 17 
Gresham, Sir Thomas (Life of) . 12 
Legal Forms . . ... 16 
Literary Copyright ... 7 
Patent Laws . . . .19 
Public Meetings . . . .11 
Red Palmer . . . .18 
Money Xarket (see Currency and 

]*1nance). 
Pamphleti (iEtoeent)~List of . 10 
Prioet—Dunsford . . . .17 

ElUs 13 

Mathieson (Stocks) . . .23 
Railways—* 
American and the British Investor 1 6 
Bradshaw (Shareholders) . .19 
Dunsford (Dividends and Prices) 17 
Home Railways as Investments . 7 
Mathieson's Traffics . . .23 
Poor's Manual (American) . .12 
Railways in India . . .17 
Van Oss (American) . . 11,16 
Ready Reckoners (see also Ex- 
change Tables, Interest, &c.)— 
Blewert (Stock) . . . .20 



FAOB 

Ready Reckoners, &o., continued— 

Buyers' and Sellers' (Ferguson) . 5 
Goodfellow (Shipmasters) . . 21 
Hardwick (Weight) . . .21 
Ingram (Yards) . . . .13 
Louis, Anglo-French . . .22 
Merces (Indian) . . . .22 
Redeemable Stocks (a diagram) . 7 
Robinson (Share) . . .12 

Share Calculator .... 7 
Silver Tables (Bar Silver) . . 18 



Sinking Fund 
Tables— 
Inwood 
Ranee . . 
WiUich 



and Annuity 



21 
23 
24 



Speenlatioa (see InTestore and 
Stock Exchange). 

Stock Exchange Manuals, &o.— 
Blewert (Stock Tables) . . 20 
Burdett's Official Intelligence . 13 
Contango Tables . . . .20 
Fenn on the Funds, English and 

Foreign 10 

Highest and Lowest Prices . 23 
Laws and Customs (Melsheimer) 23 
Laws, English and Foreign Funds 

(Royle) IS 

Le Stock Exchange (Chevilliard) 14 
Mining Manual (Skinner) . . 24 
Options (Castelli) . . .20 
Poor's American Railroad Manual 12 
Putand-Call . . • . < 
Railways (Bradshaw's Manual) . 18 
Rapid Share Calculator . . 7 
Registration of Transfers . . 18 
Robinson (Share Tables) . .13 
Rules and Usages (Stutfield) . 11 
Statesman's Year-book . . 24 
Stock Exchange Values . . 18 
Stock Exchange Year-book . . 2S 
Stock Exchanees of London,Paris, 

and New York . . .30 

Tables (see Exchange Tables, In- 
terest Tables, Ready Reckon- 
ers, and Sinking Fund and 
Annuity Tables, Btc.). 

Telegraph Oodes— 
Acer's (list of) .... 8 
Miscellaneous (list oO . . .9 

Tmsteee— 
Investment of Trust Funds. . 4 
Statutory Trust Investment 

Guide 6 

Trustees, their Duties, &c. . 4 

Wilson's Legal and Useful Handy 
Books list . 4, 6 
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WILSON*S LEGAL AND USEFUL HANDT BOOKS. 

By Jamrs Waltjck Smith, Esq., LL.D., of the Inner Temple, 

Barrigter-at-Law. 

Law of Bills, Cheques, Notes, and 1 U's. 

Fifty-ninth Thousand. Price Is. fid. 
Joint-Stock Companies Law, 1862—1890. 

New and Revised Edition. Twenty-third Thousand. Price Is. 6d. 
The Law of Private Trading Partnership. 

Twenty.sixth Tlionsand. New and Revised Edition. Price Is. 6d. 

Master and Servant, Employer and Employed. 

New and Revised Edition. Sixteenth Thousand. Price Is. 6d. 
Husband and Wife. 

Engagements to Marry, Divorce and Separation, Children, 8cc. Price Ss. (td. 
Owner, Builder, and Architect. Price Is. 
Law of Trnstees under the Act 1893. 

Their Duties and Liabilities. New and Revised Edition. By R. Dknnt 
Uklin, Esq., of the Middle Temple, Barrister-at-Law. Price Is. 

The Investment of Tmst Pnnds under the Trustee Act 1893. 
By R. Dknnt Urlin, Esq. Price Is. 

Law of Wills. 

A Practical Handbook for Testators and Executors, including the new 
Death Duties. By C. £. Stkwakt, Esq., Barrister-at-Law. Price Is. 6d. 

Lunacy Law. 

An Explanatory Treatise on the Lunacy Acts, 1890 and 1891, for all who 
have the charge of or are brought into contact M'ith persons of unsound 
mind. By D. Chaicikb, Esq. Price Is. 6d. 

How to Appeal against yonr Rates (in the Metropolis). 

By A. D. Lawkik, Esq., M.A. Second and Enlarged Edition. Price 28. 

How to Appeal against yonr Bates (outside the Metropolis). 
By A. D. Lawkik, Esq., M.A., Barrister-at-Law. Fifth and Enlai^ed 
Edition. Price Is. 6d. 

The Stockbrokers' Handbook. 

A Practical Manual for the Broker, his Clerk, and his Client. New 
Edition, with Chapter on Options. Price Is. 

The Brokei^s Correspondent ; 

Being a Letter Writer for Stock-Exchange Business. By Jamks Maktin. 
Price Is. 

Law of Water and Gkis. 

By C. E. Stkwakt, Esq., Barrister-at-Law. Price Is. 6d. 
The Law of Bankruptcy. 

Showing the Proceedings from Bankruptcy to Discharge. By C. £. 
Stkwakt, Esq., Barrister-at-Law. Price 2s. 

Income Tax; and how to get it Befunded. 

By Alfkkd Chapman, Esq. Twelfth Edition. Price Is. 6d. 

Inhabited House Duty: How and when to Appeal. 

By Alfkkd Chapman, Esq. Price Is. 
The Juryman's Handbook. 

By Spknckk L. Holland. Price Is. 

The Shop Hours Acts, 1892 and 1893. 

With Notes and a Form. By J. R. V. Makchant, Esq., Barrister-aULaw. 
Price Is. 

Pawnbrokers' Legal Handy Book. 

Based upon the Act of 1872. By Chan. Toon and John Bkuck, 
Esquires, Barristers. Price Is. 
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WILSON'S LEGA L AND USEFUL HANDY BOOKS. 

How to obtain a Divorce. By Napolkok Arglks. Price Is. 6a. 

Hoare's Mensuration for the Million; 

Or, llie Decimal System and its Applicntioii to the Daily £mploymeut of 
llie ArlizHU and Mechanic. By Ciiablks Hoakb. Price Is. 

Ferguson's Bayers' and Sellers' Guide; or, Profit on Return, 

Showing at one view the Net Cost and Return Prices, with a Table of 
Discount. Price Is. Bound in Leather price Ss. 

House-owners, Householders, and Lodgers; 

Tlieir Rijehts and Liabilities as such. By J. A. dk Morgan, Esq., Bar- 
rister- at-Law Price 2s. 

Bills of Sale. By Tuomas W. H atcravt, Esq., Barrister-at-Law. Price 2s.6d. 

The Law relating to the Sale and Purchase of Goods. 

By C. E. Stbwart, Esq., Barrister-at-Law. Price Is. 6d. 
Houses and Lands as Investments. 

With Chapters on Mortgages, Leases, and Building Societies. By 

R. Dknnt Urlin, Esq., Barrister-at-Law. Price Is. 

Prom School to Office. Written for Boys. By F. B. Crouch. Price la. 

Pearce's Merchant's Clerk. 

An Exposition of the Law regulating the Operations of the Counting 

House. Twentieth Edition. Price 2s. 
Investor's Book-keeping. By Ebknkzer Carr. Price Is. 
How to Invest Money. Revised Edition. By E. R. Gabbott. Price Is. 
Bouble Entry ; or, the Principles of Perfect Book-keeping. 

By Ernbst Holah, M.LC.A. Third Edition. Price 2s. 
Theory of Book-keeping. By Benjamin Skebohx. Price Is. 
Book-keeping for Weekly Newspapers. 

A Manual for Newspaper Managers and Clerks. By Georgk Henry 

Richardson. Price Is. 
The Solicitor's Clerk. 

The ordinary Practical Work of a Solicitor's Office. By Charles Jones. 

Third and Revised Edition. Price 2s. 6d. 

Companion to the Solicitor's Clerk. 

A continuation of tlie "Solicitor's Clerk," embracing Magisterial and 
Criminal Law, Licensing, Bankruptcy Accounts, Bookkeeping, Trust 
Accounts, Su:. By Charles Jones. Price 2s. 6d. 

Schonberg's Chain Bule: 

A Manual of Brief Commercial Arithmetic. Price Is. 

The Local Government Act and County Council Guide. 

By R. Dennt Urlin, Esq., Barrister-at-Law. New Edition. Price Is. 6d. 
Birectors' Powers, Buties, and Liabilities under the Companies 
Acts, 1862—1890. 

By T. W. Haycraft, Esq., Barrister-at-Law. Price Is. 6d. 
The Law of Innkeepers and the Licensing Acts. 

By T. W. Haycraft, Esq., Barrister-at-Law. Price Is. 6d. 
The Commercial Handbook and Office Assistant. 

By MiCHAKL Crowlkt, Chartered Accountant. Price Is. 
Validity of Contracts in Bestraint of Trade. 

By William Arnold Jollt, Barrister. Price Is. 
The Law of Besidential and Business Flats. 

By Gko. Blackwell. Price Is. 6d. 

Copyhold Enfiranchisement, with reference to the Copyhold 
Act, 1894. 
By Arthur Dratcott, Barrister. Price la. net. 
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NEW JPUBLICATIONS. 

A HISTORY OF THE BANKING OF ALL NATIONS. 
In Four Royal 8vo. volumes^ price £5 complete. 

Vols. I, II and III now Beady. 

Vol. I contains the History of Banking in the United States. 
By William G. Sumnbb. 

Vol. II contains History of Baniking in Great Britain. By 
Henbt Dunning Macleod. History of Banking in 
Russia. By Ant. E. Hobn. History of Savings Banks 
in the United States. By John P. Townsend. 

Vol. Ill contains a History of Banking in the Latin Nations, 
by PiEBBE DES EssABS; of the Banks of Alsace-Lorraine, 
by Abthub Raffaloyich^ and in Canada, by Bybon E. 
Walkeb. 

Vol. IV (in preparation) will contain History of Banking in 
Germany and Austria- Hungary, Scandinavian Nations, 
Holland, Canada, China, Japan, &c. 

THE STATUTORY TRUST INVESTMENT GUIDE. 

By RiOHABD Mabback, M.A. The particulars as to 

Investments eligible, compiled and arranged by Frcdc. C. 

Mathieson and Sons, Second Edition^ revised and enlarged. 

Price 6s. net. 

" We think the authors have executed their task well, and that their 
book will be found useful. We have often thought that a lawyer and a 
practical man writing in concert might produce a very excellent book." — 
Law Quarterly 'Review. 

IMPERIAL CUSTOMS UNION. 

A Practical Scheme of Fiscal Union for the purposes of 
Defence and Preferential Trade, from a Colonist's stand- 
point. By K. N. Macfee, M.A. Price 2s. 6d. 

THE PUT-AND-CALL. 

By Leonabd R. Higgins. Price 3s. 6d. net. 

AUSTRALIAN MINING MANUAL, 

A Handy Guide to the West Australian Market. Compiled 
by G. B. Beeman and Fbedc. C. Mathieson and Sons. 
Price 4s. net. 

Three vols. Imperial 8vo. Price £3 3s. net. 

SOUTH AFRICAN MINES. 

By C. S. GOLDMANN, F.R.G.S., and Joseph Kitchin. 
Giving the Position, Results, and Developments of all 
South African Mines, including Diamond, Land, Finance. 
100 Maps and Plans of Mining Properties, including a 
Large Scale Map of the Rand in Seventeen Sections, to- 
gether with dip, tonnage, and other chai*ts. 
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BANKS AND BANKING. 

By H. T. Easton. Price Ss. 6d. 



THE MARITIME CODES OF SPAIN AND PORTUGAL. 
Translated and Annotated by F. W. Baikes, Q.C, LL.D. 

Price 7s. 6d. 

A BIMETALLIC PRIMER. 

By Hon. Hebbbst Gibbs. Third and revised edition. 

Price Is. 

INVESTORS' TABLES, 

For ascertaining the true return of interest on Investments 

in either Permanent or Redeemable Stocks or Bonds, at 
any rate per cent, and price from 75 to 140. By T. M. P. 
Hughes. Price 6s. 6d. net. 

DIAGRAM FOR CALCULATING THE YIELD ON RE- 
DEEMABLE STOCKS. 
By A. A. Booth and M. A. Gbaingbb, Price 10s. 6d. net. 

THE RAPID SHARE CALCULATOR. 
By E. DE Segundo. Price 10s. 6d. net. 

THE DUTIES OF AUDITORS AND ACCOUNTANTS. 
By v. DB S. VoYTKB, Barrister-at-Law. [In the Press.] 

HISTORY OF THE MONETARY SYSTEMS IN THE 
VARIOUS STATES. 
By Albx. Dbl Mab. Containing Chapters on the Moneys 
used in both Ancient and Modem States, that of the 
Argentine Republic being subjected to an exhaustive 
treatment. Price 15s. net. 



HOME RAILWAYS AS INVESTMENTS. 
By. W. J. Stevens. Price 2s. 6d. net. 



LAW RELATING TO LITERARY COPYRIGHT AND THE 
AUTHORSHIP AND PUBLICATION OF BOOKS. 
By Daniel Chamibb, Barrister-at-Law. Price 5s, net. 

STAMP DUTIES ON BILLS OF EXCHANGE ALL OVER 
THE WORLD. 
By Alpbbd KdLBBNBEOE. Price Is. neti. 

MANUAL PRATIQUE DE LA CORRESPONDANCE ET 
DES OPERATIONS DE COMMERCE. 
By Prof. A. Bbaubb. 

Part I. Elements de la Correspondance. Price Is. 6d. 
Part II. Partie Appliqu^e^ avec traits pratique des Operations 
de Bourse. Price Ss. 3d. net. 

I 
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ACER'S TELEGRAM CODES. 

ACER'S SIMPLEX STANDARD TELEGRAM CODE. 
Consisting of 205^500 Code Words. Carefully compiled 
in accordance with latest Convention rules. Arranged in 
completed hundreds. Printed on hand-made paper; 
strongly bound. Price £7 10s. 

ACER'S DUPLEX COMBINATION STANDARD CODE. 
Consisting of 150,000 Words. With a DOUBLE set of 
figures for every word, thus affording opportunity for each 
Figure System of Telegraphing to he used. Price JS4 4s. net. 
The extension of these words to about 45,000 more. 
Price 21s. 

ACER'S COMPLETE DUPLEX CODE OF 195,000 WORDS. 
In Alphabetical and Double Numerical Order, t. e. the above 
two Codes bound together. Price J55 5s. net. 

ACER'S STANDARD TELEGRAM CODE OF 100,000 
WORDS. 
Compiled from the Languages sanctioned at the London 
Telegraph Convention, 1879. Price £3 3s. net. 

ACER'S 10,250 EXTRA CODE WORDS. 

Following in Alphabetical and Numerical Sequence those in 
the Standard Code. Price lOs. 6d. net. 

ACER'S STANDARD SUPPLEMENTARY CODE FOR 
GENERAL MERCHANTS. 
In connection with Dr. Ager's Standard Code. Price 21s. 



ACER'S TELEGRAM CODE. 

Consisting of nearly 56,000 good Telegraphic Words, 45,000 
of which do not exceed eight letters. Compiled from the 
languages sanctioned by the Telegraph Convention. Third 
Edition. Price £2 158. 



ACER'S ALPHABETICAL PHRASE TELEGRAM CODE 
Of 50,000 Sentences, Code Words, and Cyphers, in Sequence 
to the 150,000 Words above mentioned. Price 25s. Two 
or more copies 2l8. each. 

ACER'S TELEGRAPHIC PRIMER, WITH APPENDIX 
or Skeleton Telegram Code, consisting of 19,000 Good 
English and Dutch Telegraphic Words, compiled from the 
Dictionaries of Webster and Picard. Some 12,000 of these 
words have sentences. Price 12s. 6d. 

ACER'S GENERAL AND SOCIAL CODE. Price lOs. 6d. 
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TELE GRAPH C ODES. 

AGER'S A Y Z TELEGRAPHIC CODE. ^^ „^ ^ 
Nearly 30,000 Sentences and a liberal supplyof Spare Words. 

The words taken fro m the "Official Vocabulary." 16s. net. 

CLAUSON-THUE'S A. B. C. UNIVERSAL COMMERCIAL 
ELECTRIC TELEGRAPHIC CODE. 
Fourth Edition. Pr ice 158. net. 

CLAUSEN-THUE'S Al UNIVERSAL ELECTRIC TELE- 
GRAPH CODE. Price 258. n et. 

LAURIE'S UNIVERSAL CODE OF NEARLY 12,000 
SENTENCES. ^. . 

for Private and Business Telegrams and Mining, Shipping, 

Stockdealing, Banking, and Mercantile Cablegrams. 2s. 6d. 

LIEBER'S STANDARD TELEGRAPHIC CODE. ^^ _ 

The Code is of 800 pages, and contains over 75>00O 

code-words, 25,000 consisting of tables. There are 10,000 
extra ciphers, giving ample opportunity for special phrases. 
The code words employed are from the " Official Vocabu- 
lary." The Compilers having only used ciphers from 
" A " to " F," an opportunity is left to cablers to con- 
struct a large private and separate code for their own 
particular and individual use. 

The arrangement of the sentences is strictly alphabetical. 

For Bankers, Brokers, Manufacturers, Merchants, Stock- 
brokers, and the Legal Profession. Price 42s. 

MINING AND GENERAL TELEGRAPHIC CODE. 
By Bedposd McNeill. Price 21s. net. 

SCOTT'S SHIPOWNERS' TELEGRAPHIC CODE. 
New Edition in the press. 

STOCKBROKERS' TE LEGRAPH C ODE. Price 5s. net. 

THE GENERAL AND MINING CODE. „ . ^ , 

For the nse of Mining Companies, Mining Engineers, Stock- 
brokers, Financial Agents, and Trust and Finance Companies. 
By C. Algernon Morbino and Thomas Nbalb. Price 2 Is. 

"UNICODE," 

The Universal Telegraphic Phrase-Book for Commercial and 
Domestic Use. Pric e 28. 6d. 

WATKINS* SHIPBROKERS' TELEGRAPHIC CODE. 
Price £4 net. Two Copies, £7. 

WHITELAW'S TELEGRAPH CYPHERS. 310,200 in aU. 
200,000 Words, French, Spanish, Portuguese, 

Italian, and Latin. Price . . ISOs. each net. 
53,000 English Words .... 508. „ „ 
42,600 German Words .... 50s. „ „ 
40,000 Dutch Words 508. „ „ 



^ 
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RECE NT PAMPH LETS. 

Imperial Commercial Federation of the United Kingdom and 

the Ck>lonies. 

By W. J. Habbis. Price Is. 

A History of Messrs. Backhouse and Co., Bankers, Darlington. 
By Mabeblt Phillips, F.S.A. Price Is. 

Gibbs's Address on International Bimotallism. 

Delivered before the London Institution, May, 1895. Price 6a. 

Monometallism ITnmasked ; or the Gold Mania of tlie Mineteentli Cen- 
tury. By A Seniob Oftimk. Price 6d. 

Norman's Science of Money. Fi^ice is. 

Norman's Prices and Monetary and Currency Exchanges of the 

World. Price 6d. 
The Gold Bug and the Working Man. Price 6d. 
Excesses of the Witwatersrand Gold Shares Speculation in 1894. 

By Fklix Abbaham . Price Is. 

The Currency of China (a Short Enquiry). 
By James K. Mobbison. Price Is. 

What are the Annual Profits of a Company f 

Or, What is the Capital of a CompHuy witfiiu tlie meaning of the legal 
rule that dividends may not be paid out of capital f By Bkbnabd Dale. 
Price Is. 

The Silver and Indian Currency 0.uestion. 

By £. MoNSON Gbobgs. Price Is. Sd. 

The Case for Monetary Beform. By Henby R. Beeton. Price 6d. 
Seyd's (Ernest) Silver Question in 1893. Price 28., cloth. 
Costless Life Assurance. By T. G. Rose. Price 6d. 

TATE'S MODERN CAMBIST: A MANUAL OF FOREIGN 
EXCHANGES. 
THE MODERN CAMBIST : forming a Manual of Foreign 
Exchanges in the various operations of Bills of Exchange 
and Bullion, according to the practice of all Trading 
Nations ; with Tables of Foreign Weights and Measures, 
and their Equivalents in English and French. Twenty-third 
Edition. By Hermann Schmidt. Price 12s. 

FENN'S COMPENDIUM OFTHE ENGLISH AND FOREIGN 
FUNDSi DEBTS AND REVENUES OF ALL NATIONS. 
Together with Statistics relating to State Finance and Lia- 
bilities, Imports, Exports, Population, Area, Railway Guaran- 
tees, Municipal Finance and Indebtedness, Banks of all 
Nations, ^nd all descriptions of Government^ Provincial 
and Corporate, Securities held and dealt in by investors 
at Home and Abroad; the Laws and Regulations of the 
Stock Exchange, &c., the work being so arranged as to 
render it alike useful to the Capitalist, the Banker, the 
Merchant, or the Private Individual. Fifteenth Edition. 
Thoroughly revised. M'ith Addenda, giving Information to 
Date of Publication. By Robert Lucas Nash. Price 258. 

" So much ns«fnl matter in any one Tolume is seldom to be met with."— 
J%e Times. 
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RULES AND USAGES OF THE STOCK EXCHANGE. 
Containing the Text of the Rules and an explanation of 
the general conrse of business, with Practical Notes and 
Comments. By G. Hbbbbst Stutfibld, and Hbnsy 
Stbothbb Cautlbt, Barristers. Second and Revised 
Edition. Price 5s. 

A GUIDE TO THE BUSINESS OF PUBLIC MEETINGS: 
the Duties and Powers of Chairman, with the Modes of 
Procedure and Rules of Debate. By Jahes Tatlbb. 
Price 28. 6d. 

THE AMERICAN RAILROADS AS INVESTMENTS. 
By S. F. Van Oss. About 800 pages. Containing a brief 
history with description of the leading American Railroads, 
the country they traverse, the conditions under which they 
exist, the influences they are subject to. Cheap Edition. 
Price 58. 

THE MONETARY QUESTION IN 1892. 
By Ottomab Haupt. Price 5s. 

GUMERSALL'S TABLES OF INTEREST, &c. 

Interest and Discount Tables, computed at 2|, 3, 3|, 4, 4|, 
and 5 per cent., from 1 to 365 days, and from £1 to JS20,000 ; 
so that the interest or discount on any sum, for any number 
of days, at any of the above rates, may be obtained by inspec- 
tion of one page only. By T. B. Gumbrsall, Accountant. 

Seventeenth Edition. 1 vol., 8vo (pp. 500), price lOs. 6d., 
cloth ; or strongly bound in calf, with the Rates per Cent, 
cut in at the foredge, price 16s. 6d. 

JACKSON'S BOOK-KEEPING. 

A Check - Journal ; combining the advantages of the 
Day-Book, Journal, and Cash-Book; forming a complete 
System of Book-keeping by Double-Entry; with copious 
illustrations of Interest Accounts, and Joint Adventures ; and 
a method of Book-keeping, or Double-Eniry by Single. By 
Gborob Jackson, Accountant. 

Twenty-first Edition, with the most effectual means of 
preventing Fraud, Error, and Embezzlement, in Cash Trans- 
actions, and in the Receipt and Delivery of Goods, &c. 
Price 5s., cloth. 
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THREADNEEDLE STREET, A REPLY TO "LOMBARD 
STREET," 
And an alternative proposal to the One pound note scheme 
sketched by Mr. Goschen at Leeds. By Abthub Stanley 
Cobb. Price 5s. 

Mr. Goschen said at the London Chamber of Commerce, 
" Mr. Stanley Cobb proposes an alternative to my plan, 
and I recommend the choice between the two/' 
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ENGLISH AND FOREIGN BANKS: A COMPARISON. 
I. Constitution of Banks. II. The Branch System. III. 
Banks and their Functions. By James B. Attfield. 
Member of the Inst, of Bankers. Price 3s. 6d. net. 

BURDETT'S OFFICIAL INTELLIGENCE; 

Being a carefully compiled precis of information regarding 
British, American, and Foreign Stocks, Corporation, Colonial, 
and Government Securities, Railways, Banks, Canals, Docks, 
Gas, Insurance, Land, Mines, Shipping, Telegraphs, Tram- 
ways, Waterworks, and other Companies. By Hbnry C. 
BuRDETT, Secretary of the Share and Loan Department, 
Stock Exchange. Published annually under the sanction of 
the Committee. Pric e 428. 

REDRESS BY ARBITRATION; 

A Digest of the Law relating to Arbitrations and Awards. 
By H. F. Lynch, Esq., Solicitor. Second and Revised 
Edition. Price 58. 

ROBINSON'S SHARE AND STOCK TABLES ; 

Comprising a set of Tables for Calculating the Cost of any 
number of Shares, at any price from l-16th of a pound 
sterling, or Is. 3d. per share, to JS310 per share in value; 
and from 1 to 500 shares, or from £100 to £50,000 stock. 
Seventh Edition, price 5s., cloth. 

BURGON'S LIFE & TIMES OF SIR THOMAS GRESHAM. 
Including notices of many of his contemporaries. By John 
Wm. Buroon, Esq. 2 vols. Offered at the reduced price 
of 10s. Published a t £1 10s. 

DOLLAR (EASTERN) & STERLING EXCHANGE TABLES. 
At different rates from Is. 9d. to 38. 4d., advancing by one 
sixteenth of a penny. Price Ts. 6d. 

ROYLE'S LAWS RELATING TO ENGLISH AND FOREIGN 

FUNDS, SHARES, AND SECURITIES. THE STOCK 

EXCHANGE: ITS USAGES AND THE RIGHTS OF 

VENDORS AND PURCHASERS. 

With 400 References to Acts of Parliament and Decided 

Cases, and an Analytical Index. By William Rotlb, 

Solicitor. Price 6s. 

POOR'S MANUAL OF THE RaTlROADS AND OTHER 
INVESTMENT SECURITIES OF THE UNITED 
STATES. 

An incorporation of the Railroad Manual, the Handbook of 
Investment Securities, and the Directory of Railway Officials. 
There are 50 new Maps, bringing the total number to 70. The 
bonded indebtedness of State, County, and Town is included, 
together with the status of Industrial Corporations. Pub- 
lished Annually. Price 428. 
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GUIDE TO THE LAW AND PRACTICE OF THE 
LONDON CHAMBER OF ARBITRATION. 
Second and Revised Edition. By Montagus Sheabman 
and Thos. W. Haycbapt, Barristers-at-Law. Price 2s. 6d. 



CARISS'S BOOK-KEEPING BY DOUBLE ENTRY: 

Explaining the Science and Teaching the Art. By Astrup 
Cari88. Second Edition. Price 6s. 



CUMMINS' FORMATION OF THE ACCOUNTS OF 
LIMITED LIABILITY COMPANIES. Price 5s. 



BANKRUPTCY ACCOUNTS: 

A Handy Guide and instruction for the preparation of a 
Debtor's Statement of Affairs in Bankruptcy. A Practical 
Treatise with Schedules filled up, showing a complete set of 
Accounts, balanced and the deficiency explained. By D. 
McEwEN. Price 2s. 6d. 



STOCK EXCHANGE BOOK-KEEPING. 

By Robert Warner, Stock Exchange Accountant. Price 
2s. 6d. 

ELLIS'S RATIONALE OF MARKET FLUCTUATIONS. 
Third Edition, revised. By Arthur Ellis. Price 78. 6d. 



INGRAM'S IMPROVED CALCULATOR, 

Showing instantly the value of any quantity from One 
Sixteenth of a Yard or Pound to Five Hundred Yards or 
Pounds at from One Farthing to Twenty Shillings per 
Yard or Pound. Price 7s. 6d. 



THE INVESTOR'S LEDGER, 

With a few hints on keeping it. Third Edition. Price Is. 6d. 



INVESTMENT TABLE, 

Showing the actual Interest or Profit per cent, per annum 
derived from any Purchase or Investment, at Rates of 
Interest from 2| to 10 per cent. Price 2s. 



BOSANQUET'S SIMPLE INTEREST TABLES 

For Facilitating the Calculation of Interest at all rates, from 
one thirty-second upwards. By Bernard Tikdal Bosan- 
auKT. Price 58., cloth* 
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BOSANQUET'S UNIVERSAL SIMPLE INTEREST TABLES, 
Showing the Interest of any sum for any number of days at 
100 diflferent rates, from ) to 12| per cent. inclusiTe ; also 
the Interest of any sum for one day at each of the abore 
rates, by single pounds up to one hundred, by hundreds up 
to forty thousand, and thence by longer intenrals up to fifty 
million pounds. By Bb&nard Tindal Bobanqubt. Syo, 
pp. 480. Price 21s., cloth. 



THE SILVER QUESTION AND THE GOLD QUESTION. 
Fourth Edition. By IIobebt Babolay. Price 28. 6d. 



THE DISTURBANCE IN THE STANDARD OF VALUE. 
By Robert Babclay. Enlarged Edition. Price 2s. 



A COLLOQUY ON CURRENCY. 

By Aldbnhah, Lord (Henry Hucks Gibbs). Third 
Edition. Price 3s. 6d. net. 



SCHMIDT'S SILVER QUESTION IN ITS SOCIAL ASPECT. 
An Enquiry into the Existing Depression of Trade and the 
present position of the Bimetallic Controversy. By Hb&- 
MANN Schmidt. Price 3s. 



SMITH'S BIMETALLIC QUESTION. 

By Samuel Smith, Esq., M.P. Price 28. 6d. 



BULL'S CURRENCY PROBLEM AND ITS SOLUTION. 
Price 2s. 6d. 

JOURNAL OF THE INSTITUTE OF BANKERS. 
Published Monthly. Price Is. 6d. 



INTEREST TABLES, 2»/4 PER CENT. ON £1 TO 
£20,000 FOR 1 TO 365 DAYS. 
By Charles Cummins. Price 5s. 



LE STOCK EXCHANGE. LES USAGES DE LA PLACE 
DE LONDRES ET LES FONDS ANGLAIS. 
Par G. Chetiluabd. Price 10s. 6d. 



HAUPT'S ARBITRAGES ET PARITES. 

Traite des Operations de Banque, contenant les usages com- 
merciaux, la th^orie des changes et monnaies, et la statistique 
mon^taire de tons les pays du globe. Par Ottomar Haupt. 
Huitieme edition, compl^tement refondue et augments 
Price 12s. 6d. 
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GOSCHEN'S (THE RT. HON. GEORGE J., M.P.) THEORY 
OF THE FOREIGN EXCHANGES. 
Sixteenth Edition. One Volume, 8to. 68. 



MINER'S HANDBOOK AND INVESTOR'S GUIDE TO 
WESTERN AUSTRALIA. 
By Fbanois Hast. Latest Maps and Illustrations. 
Price Is. 

LEWIS'S TABLES FOR FINDING THE NUMBER OF 
DAYS, 
From one day to any other day in the same or the following 
year. By M'illiam Lewis. Price 12s. 6d. 



HOWARTH'S OUR CLEARING SYSTEM AND CLEARING 
HOUSES. 
By W. HowA&TH, F.R.Hi8t.S. New edition in the press. 



HUTCHISON'S PRACTICE OF BANKING; 

Embracing the Cases at Law and in Equity bearing upon all 
branches of the subject. Vols. II and III. Price 2l8. 
each. VoL IV. Price 15s. 



HANKEY'S PRINCIPLES OF BANKING: 

Its Utility and Economy. With Remarks on the Working and 
Management of the Bank of England. By Thomson Hankby, 
Esq., formerly Governor of the Bank of England. Fourth 
Edition. Revised as regards the Working and Management 
of the Bank by Clifford Wigram, Esq., a Director of the 
Bank. Price 2s. 6d., cloth. 



BOOK-KEEPING. 

By Gebabd Van db Lindb, F.C.A., P.S.S. Pabt I. — 
Journal; Cash Book, and Ledger. Pabt IL — Balance- 
sheet, and Profit and Loss Accounts, Companies' Accounts, 
Fundiamental distinction between Capital and Revenue. 
Pabt III. — In connection with General Banking. Pabt 
IV. — In connection with Colonial and Foreign Banking. 
Price 8s. 6d. 



LEGAL FORMS FOR COMMON USE, 

Being 300 Precedents and Notes. Twelfth Thousand. 
New and Be-written Edition. By Jambb Walteb Smith, 
Esq., Barrister-at-Law. Price 6b. 
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QUESTIONS ON BANKING PRACTICE. 

Revised by, and issued under the sanction of, the Council of 
the Institute of Bankers. Fourth Edition. Price 58. 



EXAMINATION QUESTIONS IN BOOK-KEEPING. 
By Edward Harlow. Price 28. 6d. 



COMPREHENSIVE TABLES OF COMPOUND INTEREST 
on £1, £6, £25, £50, £75, and £100; showing accumula- 
tions year by year for fifty years, at Rates of Interest from 
1 (progressing i) to 5 per cent. ; also Tables of Interest, 
Rebate, Discount, Brokerage, and Commission. By Johk 
WiLHBLM. Price 2s. 6d. net. 



ELLISON'S COTTON TRADE OF GREAT BRITAIN. 
Including a History of the Liverpool Cotton Market and the 
Liverpool Cotton Brokers' Association. By Arthur Eixi- 
soN. Price 15s. 

PIXLEY'S AUDITORS. 

Their Duties and Responsibilities under the Joint-Stock 
Companies and other Acts. Seventh edition, revised. 
Price 21s. 

SCHULTZ'S UNIVERSAL DOLLAR TABLES. 

Complete United States Edition. Covering all Exchanges 
between the United States and Great Britain, France, Belgium, 
Switzerland, Italy, Spain, and Germany. 

From $4*50 Cents to $5*50 per Pound Sterling, or from 
4 Francs 50 Centimes to 5 Francs 50 Centimes per Dollar, 
or from 4 Pesetas 50 Cents to 5 Pesetas 50 Cents per Dollar, 
or from $4*50 to $5*50 per 20 Gold Marcs. Price 21s. 

AMERICAN RAILROADS AND BRITISH INVESTORS 
By S. F. Van Oss. Price Ss. 6d. 



THE LAW OF BANKER AND CUSTOMER. 

By Jambs Waltbb Smith, B.A.Oxon., Barrister-at-Law. 
Second and Revised Edition. Price 5s. 



A MONEY MARKET PRIMER AND KEY TO THE 
EXCHANGES. 

With Eighteen Full-page Diagrams. By Geo. Clabe. 

Recommended by the Council of the Institute of Bankers. 

Second Edition, revised. 5s. 

HOW TO INVEST IN MINES. 

A Review of the Mine, the Company, and the Market. Bj 
£. R. G ABBOTT. Price 28. 6d. net. 
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A HISTORY OF BANKS, BANKERS, AND BANKING, 
In North umberlandy Durham, and North Yorkshire, illus- 
trating the commercial development of the North of 
England from 1755 to 1894. With numerous Portraits, 
Fac-similes of Notes, Signatures, Documents, &c. By 
Mabesly Phillips. Price 31s. 6d. 

DUNCAN ON INVESTMENT AND SPECULATION IN 
STOCKS AND SHARES. 
Price 2s. 6d. 

PRACTICAL BOOKKEEPING. 

Suitable for all Businesses. By John Sawyee. Price 
2s. 6d. 

RAILWAYS IN INDIA, THEIR ECONOMICAL CON- 
STRUCTION AND WORKING. 
By £. MONSON Geosgb, M. Inst. C.E. Price 2s. 6d. 

SCHULTZ'S UNIVERSAL INTEREST TABLES AND 
GENERAL PERCENTAGE TABLES. 78. 6d. 



SCHULTZ'S ENGLISH-GERMAN EXCHANGE TABLES. 
From 20 Marks to 21 Marks per iS, by *025 Marks per £ 
progressively. Price 58. 

SCHULTZ'S UNIVERSAL AMERICAN DOLLAR EX- 
CHANGE TABLES. 
Epitome of Rates from $4*80 to $4*90 per iS, and from 
38. lOd. to 4s. 6d. per $, with an Introductory Chapter on 
the Coinages and Exchanges of the World. Price 10s. 6d. 

CROSBIE AND LAW'S TABLES. 

For the Immediate Conversion of Products into Interest, at 
Twenty-Nine Rates, viz.: From One to Eight per cent, 
inclusive, proceeding by Quarter Rates, each Rate occupying 
a single Opening, Hundreds of Products being represented 
by Units. By Andrsw Crosbib and William C. Law, 
Lloyds, Barnetts, and Bosanquets Bank, Limited. Second 
Edition, improved and enlarged. Price 128. 6d. 

DUNSFORD'S HANDBOOK OF PRICES AND DIVIDENDS 
OF RAILWAYS AND OTHER SECURITIES FOR 
FIFTEEN YEARS. 
Price Is. 

WILLDEY'S PARITIES OF AMERICAN STOCKS IN 
LONDON, NEW YORK, AND AMSTERDAM, 
AT ALL RATES OF EXCHANGE OF THE DAY. 
Price 2s. 
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SILVER TABLES, 

Showing relative equivalents of Bar Silver in London and 
New York. Vol. I. From 47 to 67 cents. Vol. II. Prom 
67 to 87 cents. By W. H. Gasebll. Price 15s. 2 vols., 
or if sold separately price 10s. each. 



SHAW'S FIRE SURVEYS; 

A Summary of the Principles to be Observed in Estimating 
the Risks of Building. By Sir Eyrb M. Shaw, C.B., late 
Chief of the London Fire Brigade. Third Edition. Price 28. 6d. 



STOCK EXCHANGE VALUES: A DECADE OF FINANCE, 

1885-1895. 

Containing Original Chapters with Diagrams and Tables 
giving Reviews of each of the last Ten Years. By P. S. Vak 
Oss, author of 'American Railroads and British Investors/ 
&c., together with Charts showing at a glance prices of 
principal securities for past ten years, and Highest and 
Lowest Prices year by year (1885 to 1894 inclusive) of every 
security officially quoted on the Stock Exchange, with 
dates and extreme fluctuations, compiled by Predc. C. 
Mathieson & Sons. Price 15s. net. 



TAYLER'S RED PALMER. 

A Practical Treatise on Fly Fishing. Third Edition. Price 
Is. 6d. 



THE BUSINESS MAN'S COUNTY COURT GUIDE. 

A Practical Manual of the ordinary procedure, especially 
with reference to the recovery of Trade Debts ; including 
Practical Information upon Evidence, Special Defences, 
&c., and with an Appendix of useful Forms and Table of 
Pees. By Chas. Jokes. Price 2s. 6d. net. 

THE REGISTRATION OF TRANSFERS OF TRANSFER- 
ABLE STOCKS, SHARES, AND SECURITIES. 
With a Chapter on the Forged Transfers Acts, and an Ap- 
pendix of Forms. By Gbobge Eknis and QEOsaE Pbangis 
Maodanibl Ennis, both of the Middle Temple^ Esqs., 
Barristers-at-Law. Price 7s. 6d. 



SKETCH OF THE CURRENCY QUESTION. 
By Clite Cuthbeetson. Price 2s. net. 



THE SCIENCE OF MONEY. 

By Alex. Del Mab. Second revised edition. Price 
6s. net. 
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A HANDY GUIDE TO THE PATENT LAW. 
By G. F. Embsy, LL.M. Price 6s. net. 



THE CORN TRADE INVOICE CLERK. 
By Henbt Richtbb. Price Is. net. 



THE LAW OF DISTRICT AND PARISH COUNCILS, 
Being the Local Government Act, 1894, with an Appendix 
containing numerous Statutes referred to in, or incor- 
porated with, the Act itself, including the Agricultural 
Gangs Act ; the Agricultural Holdings Act ; the Allot- 
ments Acts ; Baths and Washhouses Acts ; Burial Acts ; 
Fairs Acts ; Infant Life Protection Act ; Knackers Acts ; 
Lighting and Watching Act ; Puhlic Improvements Act ; 
Public Libraries Acts ; and numerous Fxtracts from the 
Public Health Act, 1875, and other Statutes. Also the 
Orders and Circulars of the Local Government Board, 
together with copious Notes and a full Index. By John 
LiTHiBY, LL.B.(Lond.), of the Middle Temple, Barrister- 
at-Law. Price 12s. 6d. 



MISCELLANEOUS LIST. 



VALUABLE WORKS OF REFERENCE, 

COMMERCIAL, LEGAL, GEOGRAPHICAL, 

AND STATISTICAL. 



ALPE'S LAW OF STAMP DUTIES ON DEEDS AND 
OTHER INSTRUMENTS. 
Price 68. net. 



ANDERSON'S PRAOTIOAL MERCANTILE CORRE- 
SPONDENCE. 
Thirtieth Edition* By William Andbrbon. 38. 6d. 



ART OF INVESTING. By a New York Stockbroker. 38. 



BANKER'S CLERK (THE). 

Comprising the Principles and Practices of Banking Sixth 
Edition, revised. Price 2s. 
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BRADSHAW'S RAILWAY SHAREHOLDERS' MANUAL. 
Published Annually. Price 128. 



BUCKLEY'S LAW AND PRACTICE UNDER THE COM- 
PANIES ACTS, 1862-1890. 
Containing Statutes and Rules, Orders, and Forms to regulate 
Proceedings in the Chancery Division of the High Court of 
Justice. Sixth Edition. Price 34s. 



BLEWERT'S TABLES 

For Calculating the Value of the Public Stocks and Annuities, 
and Investments in all Companies and Adventures where the 
Capital is converted into Stock. Seventh Edition. Price 78. 6d 



BARTLETT-ARMATI'S TABLES OF WEIGHTS, MEA 
SURES, AND MONEYS. Price 3s. 6d. 



CASTELLI'S THEORY OF "OPTIONS" IN STOCKS 
AND SHARES. Price 2s. 



CHALMERS' DIGEST OF THE LAW OF BILLS OF 
EXCHANGE, PROMISSORY NOTES AND CHEQUES. 
By His Honour Judge Chalmers. 4th edition. Price IBs. 



FITZPATRICK AND FOWKE'S SECRETARY'S MANUAL 
OF JOINT-STOCK COMPANIES, WITH FORMS 
AND PRECEDENTS. Price5s.net. 



FOWKE'S COMPANIES ACTS, 1862-1890, AND OTHER 
STATUTES AFFECTING JOINT-STOCK COM- 
PANIES. Price5s.net. 

GIBSON'S STOCK EXCHANGES OF LONDON, PARIS, 
AND NEW YORK. A Comparison. Price 4s. 



GILBART'S HISTORY, PRINCIPLES, AND PRACTICE OF 
BANKING. 
Thoroughly revised and adapted to the Practice of the pre- 
sent day. By A. S. Mich is, Deputy Manager of the Royal 
Bank of Scotland, London. 2 Vols. Price 10s. 



GILBERT'S TABLES OF INTEREST, 

From I to 5 per cent., advancing by eighths. From 1 to 60 
days, and from £1 to £100,000. Price 2l8. net. 
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GILBERTS INTEREST AND CONTANGO TABLES. 
Price lOs. net. 



GOODFELLOW'S MERCHANTS' AND SHIPMASTERS' 
READY CALCULATOR. 
Exhibiting at one View the solid contents of all kinds of 
Packages and Casks. By J. Goodfbllow. Price 78. 6d. 



HARDWICK'S TRADER'S CHECK BOOK. 

For Buying and Selling by the Hundredweight, Ton, or by 
Measure, &c. Price 2s. 6d. 



HAMILTON AND BALL'S BOOKKEEPING. 
New and Enlarged Edition. Price 28. 



INVESTOR'S REVIEW (MONTHLY) 

Edited by A. J. Wilson. Price Is. net, post free 14s. 
per annum. 

IN WOOD'S TABLES 

For the Purchasing of Estates, Freehold, Copyhold, or 
Leasehold, Annuities, Advowsons, &c., and for the Renewing 
of Leases, held under Cathedral Churches, Colleges, or other 
corporate bodies, for terms of Years ; also for Valuing Rever- 
sionary Estates, &c. Twenty-third Edition. Price Ss. 



JEVONS'S INVESTIGATIONS IN CURRENCY AND 
FINANCE. 
By W. Stanley Jbvons. Edited, with an Introduction, by 
H. S. FoxwELL, M.A. Price 21s. 



JORDAN'S PRACTICAL INSTRUCTIONS ON THE 
FORMATION, MANAGEMENT, AND WINDING 
UP OF JOINT-STOCK COMPANIES. 
Price 58. 

KINDELL'S AFRICAN MARKET MANUAL, 

Giving particulars of all Companies (African or otherwise) 
dealt in the African Market of the Stock Exchange. Price 58. 

KING'S INTEREST TABLES, 

Calculated at Five per cent., exhibiting at one glance the 
interest of any sum, from one pound to three hundred and 
sixty-five pounds; and (advancing by hundreds) to one 
thousand pounds; and (by thousands) to ten thousand 
pounds ; from one day to three hundred and sixty-five days. 
Price 78. 6d. 
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LOWNDES'S LAW OF GENERAL AVERAGE (ENGLISH 
AND FOREIGN). Fourth Edition. Price 30«. 



LONDON BANKS, AND KINDRED COMPANIES AND 

FIRMS, 
Their Directors, Managers, Capitals and Reserve Funds and 

Dividends.- By Thomas Skinnkr. Published annually. 

Price 10s. 

LAURIE'S HIGH RATE TABLES OF SIMPLE INTEREST, 
At 5, 6, 7, 8, 9 and i per cent, per annum, from 1 day to 
100 days, 1 month to 12 months. Price 78. 



LAURIE'S TABLES OF SIMPLE INTEREST, 

At 5, 4i, i, 3i, 3, and 2\ per cent, per annum. Also Tables 
of Compound Interest and Interest on large sums for a 
single day at the same rates. Price 21s., or, strongly bound 
half Russia, price 26s. 6d. 

LOUIS'S ANGLO-FRENCH CALCULATOR; 

A Ready Reckoner for facilitating Trade with France. Price 1 s. 

LECOFFRE'S TABLES OF EXCHANGE BETWEEN 
FRANCE, BELGIUM, SWITZERLAND, AND 
GREAT BRITAIN. Price 21s. 



MCARTHUR'S CONTRACT OF MARINE INSURANCE 
By Charles McArthur. Price 16s. 

MERGES' INDIAN AND ENGLISH EXCHANGE TABLES. 
Rising by thirty-seconds of a Penny from Is. to Is. 6d., 
price 15s. ; supplements Is. to Is. Of|d., price 58. ; Is. Id. 
to Is. l^d,f price 5s. 

MERGES' INDIAN READY RECKONER. 

Showing Cost of Goods by number, weight, &c., including 
fractions of a Maund, at any rate from i Pie to 250 Rs.; also 
Tables of Income, Weights, Exchange (Is. 2d. to Is. 8d.), 
Interest, and Commission. Price 36s. 

MACLEOD'S ELEMENTS OF BANKING. Price 3s. 6d. 

MACLEOD'S THEORY AND PRACTICE OF BANKING. 
2 Vols. Price 268. 

MACLEOD'S THEORY OF CREDIT. 2 Vols. Sis. 



MCGOUN'S COMMERCIAL CORRESPONDENCE, BEING 
A COLLECTION OF LETTERS OF BUSINESS. 
Price 5s. 
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MELSHEIMER AND GARDNER'S LAW AND CUSTOMS 
OF THE LONDON STOCK EXCHANGE, 
With tn Appendix, containing the Rules and Regulations 
authorised by the Committee for the Conduct of Business. 
By Rudolph E. Mblbhbimbr, Barrister-at-Law, and 
Samubl Gardner, of the London Stock Exchange. Third 
Edition. Price 7s. 6d. 

MOXON'S ENGLISH PRACTICA L BANKING. PriceSs. 

MATHIESON'S HIGHEST AND LOWEST PRICES AND 
DIVIDENDS PAID DURING THE PAST SIX 
YEARS. Annually. Price 2s. 6d. 

MATHIESON'S PROVINCIAL HIGHEST AND LOWEST 
PRICES DURING 1894 AND 1895, 
As quoted on the following Stock Exchanges: Birming- 
ham, Dublin, Edinburgh, Glasgow, Leeds, Liverpool, Man- 
chester, Sheffield. Annually. Price 28. 6d. 

MATHIESON'S RAILWAY TRAFFIC TABLES. 
Published monthly. Price 6d. ; by post, 7d. 

MATHIESON'S AMERICAN TRAFFIC TABLES. 
Monthly. Price 6d. ; by post, 7d. 

MATHIESON'S SIX MONTHS' PRICES AND DATES. 
Uniform with " Highest and Lowest Prices.'' Annually, in 
July. Price 28. 6d. 

MATHIESON'S INVESTORS' HANDBOOK OF RAILWAY 
STATISTICS, 1879-1895. 
Annually. Price 6d. 

MATHIESON'S BRIGHTON RAILWAY STATISTICS. 
Annually. Price Is. 

MATHIESON'S INDIAN RAILWAY COMPANIES FOR 
OFFICIALS, STOCKBROKERS, AND INVESTORS. 
Price Is. 

OWEN'S MARINE INSURANCE NOTES AND CLAUSES. 
Third Edition. Price ISs. 



PALMER'S COMPANY PRECEDENTS SUBJECT TO 
THE ACTS 1862-1890. 
With an Appendix containing the Companies Acts and Rules. 
Sixth Edition. Part I, price 368. Part II (Winding Up), 308. 



PALMER'S SHAREHOLDERS', DIRECTORS', AND 
VOLUNTARY LIQUIDATORS' LEGAL COM- 
PANION : 
A Manual of E very-day Law and Practice. Fifteenth Edi- 
tion. Price 28. 6d. 
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PALGRAVE'S CHAIRMAN'S HANDBOOK. 

Suggestions and Rules for the Conduct of Chairmen of 
Public and other Meetings. By Rrginald F. D. Palokatb, 
the Chief Clerk of the House of Commons. Price 2s. 



PROSPECTOR'S (THE) HANDBOOK. 

A Guide for the Prospector and Traveller in search of Metal- 
bearing or other valuable Minerals. By J. W. Andbrsoit. 
Price 3s. 6d. 

RAE'S COUNTRY BANKER; HIS CLIENTS, CARES, 
AND WORK. 
From an Experience of Forty Tears. Price 7s. 6d. 

RANGE'S TABLES OF COMPOUND INTEREST 

For every | from i to 10 per cent., and for every year from 
1 to 100 years. Second Edition. By Thomas Gbgrob 
Ranch. Price 21s. 

SKINNER'S STOCK EXCHANGE YEARBOOK. 
Published Annually (in December). Price 21s. 



SKINNER'S DIRECTORY OF DIRECTORS. 

A list of the Directors of the Joint-Stock Companies of the 
United Kingdom, and the Companies in which they are 
concerned. Published Annually (in February). Price 1 28. 6d. 



SKINNER'S MINING MANUAL. 
Published Annually. Price 15s. 



THE STATESMAN'S YEAR-BOOK; 

A Statistical and Historical Annual of the States of the 
Civilised World for Politicians and Merchants. Revised after 
Official Returns. Price 10s. 6d. Published Annually. 

WALLACE AND M'NEIL'S BANKING LAW. 
Price 12s. net. 

WATT'S LAW OF PROMOTERS OF PUBLIC COM- 
PANIES. Price 5s. 



WILLICH'S POPULAR TABLES 

For ascertaining according to the Carlisle Table of Mortality 
the yalue of Lifehold, Leasehold, and Church Property, and 
various useful and interesting Tables. Price 10s. 6d. 



London: Effingham Wilson, Hoyal Exchange. 
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